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ATTN: Charles W. Lloyd

Executive Secretary

ODASD(P)DARS

c/o OASD(P&L) (M&MR)

Room 3C841

The Pentagon.

Washington, DP.C. 20301-3062

Acquisition Regulation Supplement; Implementation of
Section 1207 of Pub. L. 99-661; Set Asides for Small
Disadvantaged Business Concerns

. RE: DAR Case 87-33 -- Department of Defense Federal
i

Dear Mr. Lloyd:

This letter is submitted in response to the Defense Acquisi-
tion Regulatory (DAR) Council's solicitation of public comments
on the interim rule amending the Defense Federal Acquisition
Regulation Supplement (DFARS) to implement Section 1207 of the-
National Defense Authorization Act For Fiscal Year 1987 (Pub.

L. 99-661), entitled "Contract Goal for Minorities", published
in the Federal Register on Monday, May 4, 1987.

The Department of Defense, in implementing Public Law 99-
661, Section 1207 was asked by ‘Congress to increase to five
percent minority small business procurements through DOD. If
this five percent goal is not achieved, it appears to be the
clear intent of Congress to make the five percent minority
small business goal a mandatory requirement. This would be
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appropriate and consistent with other set-aside laws on the
federal, state, and lqcal levels.}/

I am sure the Defense Department is fully aware that Con-
gressman Dymally is chairing a new task force established by the
Speaker of the House to look into all set-aside programs. The
trend is ever increasing for a rational, sensible minimum 5
percent of the government budget to be allocated to minority
small businesses. ‘

The underpinnings of the Small Disadvantaged Business (SDB)
program of the DOD is basically flawed because it presumes that
there should be competition among minority small businesses from
the initial stage of their development. If minority small businesses
were able to compete soon after entering the government contracting
arena by preparing technical and price bids and proposals, it
would indicate a level of maturity which simply does not in many
instances exist among minority small businesses. Current minority
small businesses programs recognize this reality.

While it is clear minority small businesses can perform
effectively on government contracts, it is not appropriate to
presume that minority small businesses can compete effectively at
their early "imception" stages. For this reason, the SDB program,

E/ For instance, under the Surface Transportation Assistance Act
of 1982, not less than 10 percent of authorized federal funds
must be set-aside for federal highway contruction work. Pub.
L. No. 97-424, § 105(f), 96 Stat. 2100 (1983). Under the
Public Works Employment Act of 1977, not less than 10 percent
of authorized federal government funds must be set aside for
federal public works projects. Pub. L. No. 97-28, 42 U.S.C.

§ 6705(£)(2).

Further, Section 1207's minority goal of 5 percent for
‘small business is modest in comparison to minority set-asides
in certain parts of the country. ' For instance, in Washington,
D.C. 35 percent of government contracts must be set-aside ‘
‘for minority businesses. D.C. Code §1-1146 (1983). Similarly,
Philadelphia has a 15 percent goal for contracting with
‘minority small businesses, Atlanta a 35 percent goal, Los
‘Angeles has a 21 percent goal and the Commonwealth of Pennsyl-
vania has a 10 percent goal for contracting. with minority
small businesses. Philadelphia Code §12-503; City of Atlanta
Administrative Order No. 85-1 (1985); Los Angeles City
Affirmative Action Plan. '
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which is essentially an attempt to eliminate the Section 8(a) pro-
gram by requiring the contracting officer to set-aside the require-

‘ment for the GDB program whenever two Section 8(a) firms are inter-
‘ested, is fatally flawed and must be changed.

A proper approach encouraging minority samll business partici-
pation and achieving the 5 percent goal is thoroughly reviewed in
H.R. 2972, introduced by Congressman Richardson. This bill currently
enjoys bi-partisan support from 26 CcoO-sSponsors. :

A properly developed SDB program should include all of the
relevant provisions of H.R. 2972, including discipline ot the
Defense Department as it relates to its profit policy., changes to
its prime contractor/subcontractor and fair market pricing require-
ments, and effective overall utilization of the Section 8(a) program,
the Small Business Administration and the SDB program to ensure
minority small business contracting consistent with Congress' five
percent goal.

As currently drafted, the SDB program appears to have been
developed as an attempt to eliminate the Section 8(a) program and
substitute in its place competition in the government procurement
process for minority small businesses. If it were the will of
Congress to eliminate the Section 8(a) program it would have taken
such steps. For the Defense Department, which provides two-thirds
of minority small businesses procurement activity, to unilaterally
eliminate the Section 8(a) program is inappropriate. Congress
apparently is taking steps to see to it that the Defense Department
reverses this course of action.

A further basic consideration and problem of the SDB program
is DOD's use of SIC Codes similar to the SIC Codes of the Section
8(a) program. This is inappropriate.

The determination of size of a concern as small or other
than small for purposes of the SDB program should be structured so
that size considerations function as a post-Section 8(a) or graduation
phase set-aside program. By using the identical size standards for
both the small disadvantaged business program and the Section 8(a)
program, the Defense Department is ensuring that minority small

- pusiness programs will shrink, rather than expand, available minority
small business activity. :

The Defense Departmént should formulate a definition of size
for the small disadvantaged business program which increases the

" definition of size as compared to the Section 8(a) program. This.

will allow larger but still basically small businesses to take
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advantage of the program after a period in which they have deve-
loped an infrastructure enabling them to compete. ‘

Therefore, the most important changes which can be made to:
the rule to increase to five percent the procurement activity of
minority small businesses is to increase the definition of small
by either using a different measure of size for each procurement
or by mandating that for each procurement in the SDB program a
firm will be considered small if it has less than 1,000 employees.
It is basically and fundamentally wrong for the small disadvantaged
business program to "hijack" existing contracts from the Section
8(a) program. :

The term which has been used in Congress during our visits
with various congressional offices is "affront" when describing
Congress' perception of the initial implementation plan for the
small disadvantaged business program. Simply stated, it appears
to Congress as though the Department of Defense was attempting to
"affront" Congress by in fact reducing the amount of procuring
dollars for small disadvantaged businesses and eliminating the
Section 8(a) negotiated procurement program without congressional
authority to do so.

We respectfully reqguest that the DAR Council give serious
consideration to revising these major defects in the small disad-
vantaged business orogram. We also request that the fair market
pricing proposal of the SDB program be changed as set forth in
the Richardson bill, and that the other steps recommended by the
Richardson bill, H.R. 2972, be implemented to the extent practic-
able by the Defense Department.

We would be available to meet with the Defense Acquisition

~Regulatory Council in order to work closely with it as well as

the congressional offices representing the Black and the Hispanic
Caucuses in order to assist in the development of a truly meaning-
ful SDB program.

‘ The coalition of minority small businesses which hés been
developed to support changes in existing minority procurement

‘laws is available to provide assistance to the DAR Council. We
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respectfully request that a meeting be arranged in order that we
may provide that assistance in a meaningful fashion.

" Thank you for your time and attention to this matter.
. Very trﬁly/yggrs,

~.

/></"‘ \ ; /"‘ ,/ l' .

] VooFy s . - . -
v : . P

Daniel J. Pilieto II
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. 100TH CONGRESS »
s H,R. 2972

T0>provide for a 10-year fixed term participation period for socially and cconomi-
cally disadvantaged small business concerns under the Small Business Act, to -
provide for expedited certification of such concerns, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JuLy 20, 1987
Mr. RicuarpsoN (for himself, Mr. Hover, Mr. DELLUMS, Mr. Di1oGUARDI, Mr.
Lewis of California, Mr. MATSUI, and Mr. TorRES) introduced the following
bill; which was referred jointly to the Committees on Small Business and
Armed Services

A BILL

To provide for a 10-year fixed term participation period for
socially and economically disadvantaged small business con-
cerns under the Small Business Act, to provide for expedit-

ed certification of such concerns, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Minority Sméll Business.

v o W N

Development Act of 1987
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SEC. 2. 10-YEAR FIXl‘iD PARTICIPATION TERM AND PHASED
- WITHDRAWAL. | |

(a) IN GENERAL.—(1) Section 7()(10)(A)(i) of such Act
is amended by inserting , but in no case less than ten
years,” after “perio‘d of time”’. |

(2) In the case of any small business concern certified
under section 8(a) on or after April 21, 1982, and whose
participation in the program under such sectibn was in effect
on January 1, 1987, such concern shall continue to be eligi-
ble to participate for a period which will bring the total par-
ticipation of such concern to not less than 10 years, unless
the Administration determines‘that the concern not longer
meets the eligibility criteria for certified socially and eco-
nomically disadx}antaged small business concerns under sec;
tion 8(a) of the Small Business Act or whose participation
may otherwise be terrhiﬁated under such Act.

(3) In the case of any concern certified under such sec-
tion before April 21, 1982, and whose participation was in
effect on J anuary 1, 1987 such concern shall continue to be

eligible under such sectlon for three-year perlod followmg the

date on which such concern would ha.ve been graduated from

the program, but in no event for a total participation period

of less than 10 years, unless its eligibility is otherwise termi-

.nated in a manner described in paragraph (2) .

OHR 2972 IH
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(b) OPTIONS AND MODIFICATIONS.—Section 8(a) of the
Small Business Act (15 U.S.C. 637(a)) is amended by adding
at the end thereof the following new paragraph:

“(15) Each Federal ~agency may honor options and
modifications on contracts executed pursuant to section 8(a)
of the Small Business Act (15 U.S.C. 637(a)) if such options
or modifications are within the scope of work of the contract
entered into when the contractor participated under section
8(a) and otherwise was eligible to enter into the contract.
Follbwing graduation or termination from the program under

such section, the Administration shall not be required to par-

ticipate in contracting activities relating to options or modifi-

cations to any such contract. The procuring agency and the
firm may directly enter into such options or modifications in
accordance with the procuring agency’s standard procedures.
Existing contracts may be performed to conclusion in accord-
ance with the procuring agency’s policies.”.

(c) PARTICIPATION AFTER GRADUATION.—Section

7G)10) of such Act (15 U.S.C. 636()(10) is amended by
adding at the end thereof the folloﬁng new subparagfaph: '
D) Concerns that pa,rticipé,téd in the Program 'tvhat '

_remain minority-owned after graduation from the Program

may, on a negotiated procurement basis, contract directly
with procuring agencies for, and continue performance on,

new contracts involving the same activities as the incumbent
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contract for a maximum period not to exceed 3 years follow-

ing graduation from the Program.”.

SEC. 3. PROVISIONS i’ERTAINING TO SIZE STANDARDS AND
BUSINESS PLANS.

Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) is further amended by adding at the end thereof the
following new paragraphs:

“(16) Standards established by the Administration in
parts 121 and 124 of chapter 1 of title 13 of the Code of
Federal Regulations (restricting program support to a limited
number of standard industrial classification codes in an ap-
proved business plan) shall not apply lto small business con-
cerns applying under this subsection.

“(17) No portion of the gross receipts or employment of
a business concern attributable to the performance of a con-
tract or contracts awarded pursuant to this subsec'tion shall
be included in determining the size of ‘suéh concern for any
program or activity conducted under fhé authority of this Act
or the SmalllABuvsJiness' Investment Act of 1958. | |

“(18) The Administration shall not impose any limita-
tion .on sales made by§ any small business cohéém under this

subsection which exceed levels approved und¢r the business

: plansubxhitted by such concern.
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SEC. 4. REQUIREMENTS FOR INCREASING SECTION 8(a)

CONTRACTS.

.(a) INCREASE IN NUMBER AND DOLLAR VALUE OF
CoNTRACTS UNDER SECTIONS 8(a) AND 15.—Each Federal
agency with procurement poWers shall establish policies and
procedures which shall ensure an increase in the number and
dollar value of contracts awarded under sections 8(a) and 15
of the Small Business Act (15 U.S.C. 637(a), 644) for 3 fiscal
years beginning after the date of the enactment of this Act
above the numbér and dollar value applicable in fiscal year
1987. Such policies and procedures shall be implemented in a
manner to increase the number of contracts otherwise award-
ed under minority set-aside goals applicable to such agency
above fiscal year 1987 levels.

(b) SusPENSION OF INTERIM RULE.—If, at the end of
fiscal year 1988, the number and dollar value of contracts
awarded under sections 8(a) and 15 of the Small Business
Act have not increased, the interim rule published in the Fed-

eral Regismr on Monday, May 4, 1'9874, to implefnent section

1207(a) of Public Law 99-661 shall beE suspended untiI such

time as there is an»in(:reasle in the numﬁer and dollar value of
such contracts. o | | |
SEC. 5. SIX-MONTH CERTIFICATION PERIOD.‘

‘The Administration shall establish régulations, proce-
dures, or guidelines for prompt, simultaneous processing of

Phase I and Phase IT applications for certification into the
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program established under section 8(2) of the Small Business
Act. Six months after an applicant for certification has sub-

mitted appropriate forms to the Administration, the applicarit

shall be certified under section 8(a) unless the Admlmstratlon -

has rejected the application for a valid reason.

SEC. 6. 10-DAY PERIOD FOR APPROVAL OF CONTRACTS.

Following negotiation, Defense Contract Audit Agency

and procuring agency approval and submission to the Admin-

istration of a completed proposal (including necessary repre-

sentations and warranties) for a subcontract under section

8(a) of the Act, the contract shall be deemed to be approved,

unless the Administration, within 10 days after submission

has an objection for a specific, valid reason.

SEC. 7. REFERENCES TO SECTION 8(a) PROGRAM.

The Administration shall, in all future references to the
program under section 8(a) of the Small Business Act (15
U.S.C. 637(a)), substitute the term “‘section 8(a) negotiated
procurement program”, for the term “section 8(a) set-aside
program’’, where appropriate. - : |
SEC. 8. ‘OBJECTIVEs FOR COI;TTl:tACT.: OFFICERS AND PRIME

CONTRACTORS. - ]

The last sentence of SectiQn 15 of the Small Businevss
Act (15 U.S.C. 644) is amended—

(1) by inserting “(1)"" after “(g)’’;

o et
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/(2 by redesignating paragraphs (1) and (2) as sub-

paragraphs (A) and (B), respectively; and
- (3) by inserting at the end thereof the following

new paragraphs: | -
“(2) In order to maximize such participation, the-head of
each Federal agency shall provide, in the performance ap-
praisal of the contracting officers of such agency, that a criti-

cal factor in such appraisal shall be the performance of such

officer in satisfying the minority set-aside objectives of such

agency and the effective utilization of the negotiated procure-
ment program under section 8(a) and the minority set-aside
program under this section.
“(8) Each such agency head shall establish procedures
or guidance for contracting officers—
“(A) to set goals which the agency’s prime con-
tractors should meet in awarding subcontracts to firms
owned and controlled by socially and economically dis-

advantaged individuals with a minimum goal of 5 per-

cent for each contractor required to submit a subcon-

tracting plan under section 8(d)(4)(B) df this Act; and |

of 5 additional points out of a possible score of 100
points of the prime contractor’s total evaluation score

(or the equivalent benefit), for such firms in order to

“(B) to provide incentives, including a minimum -
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8
facilitate achievement of the minority set-aside objec-

tives of the agency.”.

3 SEC. 9. FAIR MARKET PRICE DETERMINATIONS.

4

Section 8(a)(8) of the Small Business Act (15 U.S.C.

5 637(a)(3)) is amended to read as follows:

6
7
8
9
10
11
12
13
14
15
16

17
18

19
20

21
29
23
24

“(3)(A) Any small business concern selected by
the Administration to perform any contract to be let
pursuant to this subsection shall, when practicable,
participate in any negotiation of the terms and condi-
tions of such contract.

“B) For pufposes of paragraph (1)(A) a ‘fair
market price’ shall be based on reasonable costs under
normal competitive conditions.

“i) The estimate of a current fair market
price for a new procurement requirement, or a re-
quirement that does not have a satisfactory pro-
curement history,.shall be derived from a price or
cost analysis conductéd by the agency offering the -
requirementfto the Administratioh; Suph ‘analysis :
may take into account preva;,iling market condi-
tions, comniercial prices for similar brodﬁcts or
sefvi,ces, or data obtained from axiy other agency. -
Such analysis shall consider such cost or pricing

data as may be submitted by the Administraﬁon
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and the small business concern: selected by the
Administration to perform the contract.
“(1) The estimate of a current fair market

price for a procurement requirement that has a

satisfactory procurement history shall be formulat-

ed by the agency offering the requirement to the
Administration and shall be based on recent
award prices adjusted to insure comparability.
Such adjustments shall take into account differ-
ences in quantities, performance times, plans,
specifications, transportation costs, packaging and
packing costs, labor and material costs, overhead
eosts, and any other additional cost which may be
deemed appropriate.

“(C) The Administration shall, upon ite request,

promptly receive all information, studies, analyses, and
other data used by any agency to estimate the current
fair market price of any requirement offered to the Ad-

ministration pursuant to this subsection.

“(D) A -small business concern selected by the

Administration to perform or negotiate a contract to be

et pursuant to this subsection shall—

“(1) be entitled, upon‘its request, to a written

statement detailing the method used by the

O®HR 2972 IH




© 0 N & v o= W W

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

10

agency to estimate the current fair 'market price
for such contract; and |

“(ii) within such time limits as may be pre-
scribed by the Administrator, be entitled to pro-
test the use of such method to the Administrator
if such concern has reason to believe that the pro-
visions of this paragraph have been violated. The
Administrator shall consider such protest and
shall have ten days (exclusive of Saturdays, Sun-
days, and legal holidays) from the receipt of such

protest to render a final decision. If the Adminis-

trator finds in favor of the concern, an appeal . . .-

shall be filed by the Administrator pursuant to |

section 8(a)(1)(A). The agency who is the subject

of any appeal filed pursuant to such section shall

not award the contract to any other party pending

the disposition of the appeal unless the contract-

ing officer determines, in writing, that an award
must be made to protect the pﬁblic interest.”’.

SEC. 10. AUTHORITY OF DIRECTORS OF .'SMALL AND DISAb- B

VANTAGED BUSINESS UTILiZATION OEFICES. '

Section 15(k) of the Small Business Act is amended—

(1) by striking “and” at the end of paragraph (6);

(2) by striking the period at the end of paragraph

(7) and inserting ‘, and”’; and
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(3) by adding at the end thereof the following new
paragraph: |

“(8) make determinations as to whetﬁer a particu-
lar procurement shall be administered under this sec-
tion or under section 8.”

SEC. ll.lREPRESENTATIONS AND WARRANTIES.

(a) IN GENERAL.—Contracting officers shall require
representations and yvarranties from all firms submitting pro-
posals for Department of Defense contracts under rules es-
tablished by the Department to implement section 1207(a) of
Public Law 99-661. Such representations and warranties
shall be submitted along with all proposals and shall repre-
sent and warrant that—

(1) the concern is at least 51-percent owned by a
socially and economically disadvantaged individual or
individuals;

(2) such individual or individuals manage and con-
trol the concern on a daily basis; and

(3) the concern is small under the size standards

established by the Administration in part 121 of chap-

ter 1 of title 13 of the Code of Federal Regulations.
() Recuramions.—In addition, the Administration
shall, within 60 days after the date of the enactment of this-

Act, issue regulations providing for discovery by both parties.

to an appeal under section 1207 of Public Law 99-661 and

@HR 2972 IH
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the regulations adopted thereunder including depositions and
document production of the parties and interested third par-
ties modeled after Rules 11, 26, 30, 34, 37, and 45 of the
Federal Rules of Civil Pfocedure which discovery must be
completed within 30 days.

SEC. 12. DOD PROFIT OBJECTIVES.

The prenegotiation profit objectives set }forth in the in-
terim rule published in the Federal Register on December 1,
1986, by t;he Department of Defense (affecting 48 C.F.R.
parts 204, 215, 230, and 253) shall not apply to any concern
which is a small business concern under part 121 of chapter
1 of title 18 of the Code of Federal Regulations.

SEC. 13. MANDATORY 5-PERCENT REQUiREMENT.

 If the Department of Defense fails to meet the five per-
cent goal established in section 1207(a) of Public Law 99-
661, by the end of fiscal year 1989, the five-percent goal
shall become a mandatory five-percent requirement.

O

oHR 2972 IH




A U.S. HOUSE OF REPRESENTATIVES
100 Congress :

Pursuant to Clause 4 of rule XXII of the rules of the House of
Representatives, the following cosponsors are hereby added to

H.:R. 5151’7 7 ?\ibjwu\&o,\‘[?)/_UH. Coﬁ. Res.
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H. Res. : . H.J. Res.
1. he GARCiA . ’ 21, M. MaT s
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5. MR. TOwNS o 25 M:ﬂ
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8. MA. HUNTER 2.
i . 9. Ms. sArxL 29.
10. MA STOKES{ 30.
1. MR ROSE 31.
12. MR MCEWEM '32_
13. hA. SotomeN 33,
i4. MR, PEPPER . "
15. MR, LELAND: | 35.
6. MA. MARTLNEZ | .
17.° MR, ORT; > | . 37,
18.. A K-CI".M)OMA/. - B 38.
19. Mo Mlloms S
20. Mn. /\Zo/vé/(/ | 40.

Signature of original sponsor



Section-By-Section Analysis of H.R. 2972
"Minority Enterprise Enhancement Act"”

‘ Section 1. This section provides the short title for the Act,
‘ : the "Minority Enterprise Enhancement Act".

Section 2. Subsection (a) of Section 2 amends Section 7(j)(10)
(A)(i) of the Small Business Act by eliminating the
current 5 year maximum FPPT and extensions of up to a
maximum 7 year participation period (leed Program:
Partlclpatlon Term) of all participants in the Section
8(a) program by replacing the maximum 7 year FPPT with
a 10 year participation term for any small business
concern certified under the program on or after April
21, 1982 and whose participation in the Section 8(a)
program was in effect on January 1, 1987, unless the
SBA determines that the small business concern no
longer meets the eligibility criteria for firms
certified under the Section 8(a) program or whose
participation may otherwise be terminated under the
Small Business Act. Extension of the ten year parti-
cipation for these concerns should only be granted by
the SBA under extenuating circumstances.

SBA regulations already provide a self-graduating
mechanism based upon SIC code designations and size
standards. Every minority small business is continu-
ally "graduating" and losing eligibility from certain

’ types of work as it grows larger. This already exis-
ting staged graduation process is adequate as a
self-executing mechanism. It does not need to be
supplemented. The SBA would not be losing any amount
of control over the participating concerns with an
automatic 10 year FPPT as the SBA has in place regula-
tions to prevent any Section 8(a) firm which reaches
the point of competitive viability from remaining in
the program and obtaining contracts for which they are
no longer qualified to perform. These regulations
permit the SBA to graduate a firm prior to expiration
of its participation period if the firm has achieved
the goals set forth in its business plan. In addition,
SBA authority includes institution of a program com-
pletion action against the firm. Size standard require-
ments further limit the eligibility of firms to per-
form particular contracts and prevent them from re-.
ceiving 8(a) program support once they reach a certain
size.

Subparagraph (a) also prOV1des, within the context of
~ the existing self-executing graduation mechanism, a
- transition rule to allow a total participation period
‘of not less than 10 years for small business concerns
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entering the Section 8(a) program before April 21,
1982 and whose participation in the program was in
effect on January 1, 1987 by providing for an automatic
3 year extension of the concern's participation in

the program past the graduation date established for
the concern by the SBA, unless the Administration
determines that the concern no longer meets the eligi-
bility criteria of the Section 8(a) program or whose
participation might otherwise be terminated under the
Small Business Act. Extension of the ten year parti- -
cipation of these concerns will only be granted by

the SBA under extenuating circumstances.

Under the FPPT program as currently administered, the
maJorlty of small business concerns do not receive the
maximum 7 year FPPT. Therefore, the period of partici-
pation for the majority of firms which entered the
Section 8(a) program after 1982 is shorter than 7
years. The recently released findings of the Senate
Committee on Small Business and its national survey

of graduated Section 8(a) firms indicates that up to

30 percent of graduated firms had not survived as ongoing
business concerns. A majority of respondents cited one
reason for this failure rate as an inadequate period

of participation in the Section 8(a) program. Most
respondents suggested a fixed participation period of
10 years.

The setting of an automatic 10 year FPPT would enable
the SBA to assist Section 8(a) firm's to reach their
business development goals and fulfill the original
intent of Congress in developing the Section 8(a) pro-
gram: promoting the competitive viability of small
business firms to provide opportunities for full parti-
cipation in the free enterprise system by socially and
economically dlsadvantaged persons in order to obtain
social and economic equality for such persons and im-
prove the function of the national economy. Further,
an automatic 10 year participation term for all Section
8(a) firms which entered the program on or after April
21, 1982 would be more beneficial to Section 8(a) firms
and. will increase their chances of achieving the compet-
itive viability which is the purpose of the program

by reducing the administrative burdens and amount of
monetary and personnel resources which Section 8(a)
firms must expend on FPPT settings and FPPT extension
requests under the current FPPT Program. In addition,
SBA resources would be saved.

Subsection (2) also amends Section 8(a) of the Small
Business Act to permit federal agencies to honor
options and modifications on contracts awarded under
the negotiated procurement process of the Section 8(a)
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program when the option or modification is within the
scope of work of the contract originally entered into
when the contractor was a member of the Section 8(a)
program and the contractor is otherwise ‘eligible to
enter into the option or modification. A contractor
and a procuring agency may enter into options or
modifications to contracts executed pursuant to the
negotiated procurement process of the Section 8(a)
program directly, in accordance with the procedures of
the procuring agency. Contracts in progress when a
Section 8(a) concern graduates or is terminated from
the program may be performed to their conclusion in
accordance with the procuring agency's policies.

This provision codifies the existing, sound policy of

the SBA which has been approved by the U.S. District Court
for the District of Columbia, see Systems and Applied
Sciences Corp. v. Sanders, 544 F. Supp. 576 (D.D.C.

1982); Amex Systems v. Cardenas, 519 F. Supp. 537

(D.D.C. 1981), and the Government Accounting Office,

‘see Gallegos Research Corporation - Reconsideration,

Comptroller General B-209992.2, B-209992.3 (1983);
Wespercorp, Inc., Comptroller General B-220665
(February 18, 1986), allowing procuring agencies to
exercise options and modifications to contracts

~executed under the Section 8(a) program even if the

8(a) firm is no longer eligible to receive new contracts

"under the specified standard industrial classification
"(SIC) code or following the Section 8(a) firm's gradua-

tion or termination from the program in accordance

with the standard procedures of the procuring agency.
Contracts in progress when a firm graduates or is
voluntarily or involuntarily terminated from the Section

'8(a) program may continue until completion of the

contract in accordance with the procuring agency's

"policies and procedures. These principles would also

apply to the SDB program.

Section 2 also amends Section 7(j)(10) of the Small
Business Act by adding a new paragraph providing that
existing firms in the 8(a) program may have a phased

withdrawal for a maxium period of three years following

graduation by permitting 8(a) concerns to negotiate
directly with procuring agencies on new contracts
involving the same activities as performed previously

by the concern before graduation. Section 8(a) concerns
will also be'encouraged to- participate as an SDB concern

’ durlng this phased withdrawal.

Amends Sectlon 8(a) of the Small Bu51ness Act by addlng

three new paragraphs.

Paragraph (15) provides that the restrictions on program'
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support limiting the number of standard industrial classi-
fication codes in an approved business plan of a small
business concern, as established in part 121 of Chapter
I of Title 13 of the Code of Federal Regulations, shall
be eliminated. Paragraph (15) implements affirmative
changes to the Section 8(a) program consistent with the
goals and purposes of the program in fostering competitive
viability of small business concerns and providing
opportunities for full participation in the free
.enterprise system by socially and economically disadvan-
taged persons by eliminating unnecessary and impeding
restrictions on the natural growth and diversification
of Section 8(a) through removal of the limitations

on the number of standard industrial classification
codes under which a Section 8(a) is-approved by the

SBA, as long as the Section 8(a) concern can demonstrate
that it has the technical capabilities and facilities

to perform contracts under the standard industrial
classification. These provisions and the issues
addressed by the two following provisions (Paragraphs

16 and 17) were recently revised or adopted by the
former Acting Administrator with the sole intention

of limiting growth and program access for minority

small business even though the firms would otherwise be
eligible to conduct the contracts. The purpose of

these regulations is contrary to the intent of the
Congress as expressed in Section 1207 of Public Law
99-661. Accordingly, these regulations should be
revised by this Act.

Paragraph (16) provides that no portion of the gross re-
ceipts or employment of a business concern attributable

to the performance of Section 8(a) contracts shall be
taken into account when computing the size of the concern.
Inclusion of gross receipts or employment of an 8(a)
concern attributable to performance of 8(a) contracts
currently creates an artificial determination of sizes
because 8(a) contracts are only available for a limited
period of time. The provision makes affirmative changes
to the Section 8(a) program consistent with its goals

and purposes by eliminating the artificiality in size
standards for minority small businesses to allow 8(a)
firms to achieve a size that will increase the possibility
of competltlve viability follow1ng graduation.: (This
provision- 1s identical to prov151ons of

H.R. 1807). 4

Paragraph:(lT) provides for elimination of the SBA regu-
lation that prohibits approval of contract:sdpport_ab0ve
25% of thé level in the concern's approved business plan.
The current restriction requires an owner of an 8(a)
concern to accurately project its amount of 8(a) sales
for a five year period upon entry into the 8(a) program
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and submission of an approved business plan. Under
-existing SBA regulations, these estimated levels of
. * required 8(a) support may only be adjusted under

-certain circumstances and requires submission of a new
business plan. Unless these adjustments are made and
approved, contracts are lost. This is unnecessary
because, under existing regulations, the firm is
small only if it is eligible to perform under the SIC
_code specified for the contract. This overlay of
regulation solely designed to deny contract support

to eligible minority small business is bad policy and
is contrary to the intent of Section 1207 of Public
Law 99-661, and the goals of the Section 8(a) program.
Paragraph (17) encourages the growth and competitive
viability of Section 8(a) concerns by eliminating the
restriction on Section 8(a) sales beyond the program
support levels approved in the business plan of the
concern assuming the firm is otherwise small and
remains .eligible for such contract.

Section 4. Provides that Federal agencies with procurement powers
must establish policies and procedures to ensure in-
creases in the number and dollar value of contracts
awarded under Sections 8(a) and 15 of the Small Business
Act for 3 years following the date of enactment of
this Act above the number and dollar value applicable
to fiscal year 1987. These policies and procedures

o must be designed to increase the number of contracts
‘ otherwise awarded under minority set-aside goals appli-
@ cable to the agency above fiscal year 1987 levels.

Subparagraph (b) provides that :‘if the number and dollar
value of contracts awarded under Sections 8(a) and 15
of the Small Business Act have not increased at the

end of fiscal year 1988, the interim rule implementing
Section 1207(a) of Public Law 99-661, published in

the Federal Register on May 4, 1987, shall be suspended
until the number and dollar value of such contracts
does increase above fiscal year 1987 levels. This
provision must be read in the context of Section 13

of this Act which provides that if the overall goal

of Section 1207 is not met, thé 5% goal for minority
small business will become mandatory. This does not
reflect a desire to limit the SDB program, but to

have it serve as it was intended as a supplement, not

a substitute for the 8(a) program. o . :

Section 4 ensures that specific procedures are 1mplement—
ed to be certain that the small and disadvantaged busi-
ness set-aside program and 5% contracting goal established
by Section 1207(a) of Public Law 99- 661 does not: 1nterfere
"with or diminish contracting under the Section 8(a) '
and small business set-aside programs and achieving
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the Department of Defense's 5% minority business goal.
Both programs should work in harmony to achieve the
5% goal of Section 1207.

Amends the Minority Small Business and Capital Owner-
ship Development program to require the SBA to establish
regulations, procedures, or guidelines for prompt and
simultaneous processing of Phase I and Phase II appli-
cations for certification into the Section 8(a) pro-
gram. Six months after an applicant to the Section

8(a) program has submitted the appropriate forms and
information to the SBA, applicants will automatically

be certified into the Section 8(a) program unless the
SBA has rejected the application for a valid reason.

Currently, applicants for Phase I of the Section 8(a)
program experience a delay of up to six months before
approval of the Phase I application. Applicants for
Phase II of the certification process experience

delays of up to two years before certification into

the Section 8(a) program. Section 5 combines the two-
stage application process into a one-stage application
process and ensures prompt processing of applications

by the SBA to remove the administrative burdens and
costs to both the applicants and the government caused
by the delays in processing. Enactment of Section 5
will permit more qualified minority small businesses to
participate in the Section 8(a) program and will facili-
tate achieving the goals of increased government contracts
to minority small businesses. Implementation by SBA
would be simple and could be achieved within existing
staff limits if the .-fixed participation period is

adopted as contained in Section 2 of this bill. Further,
SBA can and should eliminate one of the three present
review processes at the District, Region and Central
offices and certain steps within the process.

Amends the Minority Small Business and Capital Ownership
Development program by providing that ten (10) days
following submission of a completed proposal for a
subcontract under Section 8(a) of the Small Business

Act and compliance with all necessary representations
and warranties and approval by the Defense Contract
Audit Agency (DCAA) and the procuring agency, the SBA
will be deemed to have approved the contract unless

the SBA has given a spec1f1c, valld reason for objecting
to the award.

Under the program as currehtly administered, Section

8(a) firms are waiting up to six months for approval
of subcontracting proposals by the SBA. During this
period of delay, small business concerns may be forced
to bear the sometimes significant financial burdens
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of interest costs, salaries and benefits for per-
sonnel not performing on the contract while the SBA
is processing the subcontracting proposal. A ten day
maximum processing period is reasonable because both
the procuring agency and the DCAA approve proposals:
after negotiation with the 8(a) subcontractor but
prior to submission for SBA approval. While the SBA
is the "Prime Contractor", this will ensure that SBA
staff review, which is largely unnecessary, can be
eliminated and SBA staff can devote effort to much
needed business development activity. Section 6
ensures that small business concerns will 'not suffer
the adverse consequences associated with delays in
subcontracting approval by providing a ten day period
for approval on subcontracts.

Section 7. Amends the Minority Small Business and Capital Owner-
ship Development Program established by Section 8(a)
of the the Small Business Act by substituting the
phrase "Section 8(a) negotiated procurement program
for the phrase "Section 8(a) set-aside program" in
all statutory and regulatory langudge regarding the
Section 8(a) program.

This amendment will assist in alleviating the incorrect
perception that Section 8(a) contracts are awarded with-
out negotiation and in the absence of controls over the
price of the contract.

‘ Section 8. Amends Section 15 of the Small Business Act by adding
two new paragraphs.

Paragraph (2) provides that in attempting to maximize

the participation of small business concerns and Sec-
tion 8(a) concerns, the critical factor in the perform-
ance appraisal of contracting officers shall be their
performance in satlsfylng the minority set-aside ob-
Jectlves of the procurring agency and effectively utiliz-
ing the Section 8(a) program and the small business.
set-aside program.

Paragraph (3) provides that the agency head is respon-
sible for establishing procedures or gu1dance so that
contracting officers can set goals which the agency's
prime contractors should meet in awarding subcontracts
in Section 8(a) firms, with a minimum. goal of 5% for
each contractor required to submit a subcontracting,
plan to the agency. Agency heads are also required to
establish procedures and guidance to:contracting _
officers to provide incentives, including a minimum of
five additional points out of a possible score of 100
points, to prime contractors on their total evaluation
score, or equivalent benefits, and to provide incentives
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for the prime contractors to increase subcontractor
~awards to the Section 8(a) firms. Section 8 provides
. a mechanism for facilitating achievement of the
minority set-aside objectives of each federal agency
and effectively utilizing the Section 8(a) negotiated
procurement, small business set-aside and small disad-
‘vantaged business set-aside programs by tying contracting
officers' performance ratings to achievement of the
-agency's minority set—-aside objectives. Institution
" of a more participatory role by agency contracting
officers in achievement of the minority set-aside ob-
_jectives of the agency will be facilitated by providing
~ prime contractors with additional credit to their
total evaluation score when they utilize minority
' subcontractors. Rather than penalizing contracting
. officers for failing to achieve the agency's minority
'fset-aside objectives or penalizing prime contractors
. for failing to utilize minority small businesses,
i, section 4 encourages achievement of these greater
. participatory roles by small and minority small busi-
.-nesses by providing incentives to the contracting
" officers and prime contractors for utilizing small and

7 minority small businesses.

'

“ In effect, Public Law 95-507 has not been implemented
+ because no mechanism of accountability was created.
. This long needed accountability will give life to the
sminority small business program. :

e ‘ Section 9.:.

Amends Section 8(a)(3) of the Small Business Act to
 provide that small business concerns selected by the

<. Small Business Administration to perform a contract
~under the Section 8(a) program shall participate in

. negotiation of the terms and conditions of the contract
'when practicable. (This provision is identical to

“ provisions of H.R. 1807). :

Paragraph (3)(B) provides that a fair market price

for the award of an 8(a) contract shall be based on

“-"reasonable costs under normal competitive conditions".

“If. a procurement selected for the Section 8(a) program

. 'is' new or does not have a satisfactory procurement
history, a price or cost analysis is to be conducted

" by the offering agency for the purpose of estimating

- a current fair market price. The price or cost
analysis may consider prevailing market conditions,
commercial prices for similar products or services,

- or data available from other agencies. The analysis
must considér data provided by the SBA and the :Section
8(a) firm. : ' 3 :

".1f the procuremént'has a satisfactofy procufement his-
tory, the agency shall base its estimate of a current
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fair market price on recent award prices. The agency
is further directed, however, that such recent award
prices are to be adjusted to insure comparability.
Factors to be considered in the adjustment are: dif-
ferences in quantities, performance time, plans, speci-
fications, transportation costs, packaging and packing
costs, labor and materials costs, overhead costs, and
any other appropriate costs. In addition, the SBA is
permitted to request and receive information and data
upon which an agency has established its fair market
price estimate. Further, a statutory right is created
for the concern to receive a detailed written statement
of the method used by the agency to establish the fair
market price (FMP) and the concern may submit a protest
to the SBA Administrator if the firm believes that

the statutory guidelines pertaining to FMP's were not
appropriately applied. The Administrator has 10 days
to decide such a protest. If the decision is in favor
of the concern, the SBA must file an appeal with the
head of the buying agency. The contract action is to
be suspended pending the disposition of the appeal
unless the contracting officer determines that award
must be made to protect the public interest.

Section 9 institutes affirmative changes to the Section
8(a) program by establishing more objective procedures
for determining fair market price, providing a mechan-
ism for appeal of FMP determinations and providing
Section 8(a) concerns with a more participatory role

in contract negotiations with procuring agencies in
order to further decrease the possibilities for arbi-
trary or inconsistent decision-making in the procure-
ment process. '

Amends Section 15(k) of the Small Business Act by add-
ing a new paragraph providing that the Office of Small
and Disadvantaged Business Utilization (SADBU) in each
procuring agency shall be responsible for determining
whether a particular procurement is administered under
the small business, Section 8#%a) or small disadvantaged
business set-aside programs. Contracting officers will,
of course, continue to participate in technical evalua-
tions. SADBU officers who are advocates responsible for
all small disadvantaged business programs, will, for the
first time, have the authority to make determinations ;
as to the type of small business set-aside program a
particular procurement should be contracted under to
ensure that the small disadvantaged business program
established by Section 1207(a) of Public Law 99-661
does not interfere with or diminish contracting under
the small business or Section 8(a) programs of the
Small Business Act. ' s '
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This change is needed because no advocacy exists today
and poor results stem from lack of contracting offlcer
commitment to minority small business.

Provides that contracting officers shall require repre-
sentations and warranties from all firms submitting
proposals for Department of Defense contracts under the
rules established by the Department of Defense to im-
plement Section 1207(a) of Public Law 99-661. These
representations and warranties must be submitted with’
all proposals stating that the concern is-at least

51% owned by a socially and economically disadvantaged
individual or individuals, that such individual(s)
manages and controls the concern on a daily basis and
that the concern is small under the size standards
established by the SBA in Part 121 of Chapter I of Title
13 of the Code of Federal Regulations. Discovery
procedures will be instituted to strengthen the appeal
process and will be modeled after Rules 11, 26, 34,

37 and 45 of the Federal Rules of Civil Procedure.

Section 11 ensures that the goals of Section 1207(a)

of Public Law 99-661 of encouraging the participation

of small disadvantaged businesses in the procurements

of the Department of Defense are met by providing mech-
anisms for preventing the award of contracts to busines-
ses which are not small, run by individuals who are
socially and economically disadvantaged or actually
managed and controlled, on a daily basis, by such indi-
viduals. Requiring representations and warrantles with
penalties for misrepresentations will decrease the like-
lihood that the SDB set-aside program will create op-
portunities for "fronting". Also, providing discovery
on appeal will ensure that a meaningful challenge is
conducted to dissuade those who would abuse this
program. . The SBA shall model its discovery procedures
after Rules 11, 26, 34, 37 and 45 of the Federal

Rules of Civil Procedure.

Provides that the profit policy set forth in the
interim rule published in the Federal Register on
December 1, 1986 by the Department of Defense will

not apply to a firm which is a small business concern
under part 121 of Chapter I of Title 13 of .the Code

of Federal Regulations. This provision.prohibits:
application of. the pre-negotiation profit policy of
the Department of Defense interim rule to prevent

the serious adverse effects this rule, and its emphasis
on facilities capital in determining pre-negotiation
profit objectives, will have on Section 8(a) and small
business concerns, especially those concerns in the
professional, high-technology service industries.
Preliminary calculations find that high-technology



FACT SHEET

IN SUPPORT OF THE RICHARDSON BILL, H.R. 2972
“MINORITY ENTERPRISE ENHANCEMENT ACT”

~ We urge you to call Congressman Bill Richardson (D-NM) (225-6190) and become a
co-sponsor of the Minority Enterprise Enhancement Act. Congressmen Ron Dellums
(D-CA), Steny Hoyer (D-MD), Robert Matsui (D-CA), Esteban Torres, (D-CA), Robert
Garcia (D-NY), Manuel Lujan (R-NM), Jerry Lewis (R-CA), and Joseph DioGuardi
(R-NY) have already co-sponsored H.R. 2972.

1.

Did you know that approximately 70 percent of the Department of Defense’s
(DoD) budget presently reflects contracts procured through the sole-source
method of procurement?

Did you know that only 1.8 percent of the DoD budget goes to minority small
business, either through the Small Business Administration’s Section 8(a)
program, which are “negotiated procurements” supervised by the SBA, or
through competitive subcontracting? :

Did you know that within the 1.8 percent of the DoD budget which goes to
minority small businesses, many of the significant procurements at the
Department of the Navy and other procuring offices within the DoD already have
competition or a technical run-off, and in some cases a price competition either
on a formal or informal basis? These procedures are already part of the
so-called sole-source or negotiated procurement process of the 8(a) program.

Did you know that congressional hearings on fraud, waste, and abuse conducted
last year and in previous years by the Congress resulted not from concerns with
sole-source procurements within the 8(a) program, but rather from some
activities arising out of competitive bidding and sole-source contracting involving
nonminority firms? '

Did you know that sole-source contracting was not abolished in the nonminority
area as a result of the fraud, abuse, and waste discovered during congressional
hearings? ‘ ‘

Did. you know that there is no legislative requirement that contractors who have
sole-source contracts perform the contracts to conclusion, thereby preventing
firms from changing ownership during performance of the contract? Neither
competition nor .representations . preventing transfer of ownership during
performance of sole-source contracts was required of nonminority businesses.
The nonminority procurement programs were simply strengthened. Why should
there be discrimination established for minority owners who receive sole-source
contracts, on a negotiated basis under the supervision of the SBA 8(a) program,
and not for nonminority businesses?
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Did you know that there are few, if any, examples of fraud, waste, or abuse

‘arising out of the Section 8(a) program? Why should the 20-year history of

effective sole-source contracting for minority business be abolished or
compromised? Does this seem fair?

Did you know that the minority goal of 5 percent for small business is modest in
comparison to the reality of minority set-asides in certain parts of the Country?

a. Did you know that under the Surface Transportation Assistance Act of
1982, not less than 10 percent of authorized federal government funds
must be set-aside for federal highway construction work? 1/

b. Did you know that under the Public Works Employment Act of 1977, not
less than 10 percent of authorized federal government funds must be set
aside for federal public works projects? 2/

c. Did you know that in Washington, D.C. 35 percent of government
contracts must be set-aside for minority businesses? 3/

d. Did you know that Philadelphia, Pennsylvania has a 15 percent goal for
contracting with minority small businesses? 4/

e. Did. you know that Atlanta, Georgia has a 35 percent goal for contracting
with minority small businesses? 5/

f. Did you know that Los Angeles, California has a 21 percent goal for
contracting with minority small businesses? 6/

~g. Did you know that the Commonwealth of Pennsylvania has a 10 percent
goal for contracting with minority small businesses? 7/

Don’t you think it is time that we enhance minority small business programs and
support and co-sponsor the Richardson, bill? _

Don’t you think some of the proposals currently being considered by Congress
could be viewed as less than even-handed when one looks at the facts as they
exist? -

Is there any reason why the federal government should be less supportive of

. minority business than in the cities of Philadelphia, Atlanta, and Los Angeles?

12.

Is there any reason why the federal government cannot enhance the present

" minority business program in order to provide, through the SBA Section 8(a)

program and the SDB program, a meaningful 5 percent of contracting dollars of
the DoD and other federal agencies to minority small businesses?

We don’t think so!



. We ask you to support the Richardson bill, the “Minority Enterprises Enhancement
Act” (H.R. 2972), to achieve this reasonable goal and to send to the minority community
.- and those who support the minority community a proper signal of support for minority

small enterprise in this Country.

Please urge co-sponsorship of the “Minority Enterprise Enhancement Act” (H.R.
2972), and encourage inclusion of all its provisions in any legislation being considered by
the House Small Business Committee. "

1/ Pub. L. No. 97-424, § 105(f), 96 Stat. 2100 (1983).
2/ Pub. L. No. 97-28, 42 U.S.C. § 6705(f)(2).

3/ D.C. Code §1-1146 (1983).

4/ Philadelphia Code §17-503.

5/ City of Atlanta Administrative Order No. 85-1 (1985).
(] Los Angeles City Affirmative Action Plan.

7/ We have been informed this is an unwritten policy.



. | SUMMARY OF
. «MINORITY ENTERPRISE ENHANCEMENT ACT”

“The Minority Enterprise Enhancement Act (“the Act”) provides an affirmative thrust
for improvement of the Small Business Administration’s (SBA) Section 8(a) program and
the Department of Defense’s (DoD) Small Disadvantaged Business (SDB) set-aside
program. Without this positive thrust, the goals established to benefit minority small -
businesses including the goals of the Section 8(a) program — to foster business ownership
by individuals who are socially and economically disadvantaged and to promote the -
competitive viability of such firms — will not be accomplished. Similarly, the goals of the
DoD’s SDB program — to contract 5 percent of all DoD procurement dollars to minority
small business concerns — will not be met.

Accordingly, the foiiawing sections of the Minority Enterprise Enhancement Act are
critical to improvement of the SBA’s Section 8(a) program and the DoD’s SDB set-aside

program:

% Establish a maximum 10-year fixed participation term for all concerns in the
Section 8(a) program. Firms will automatically phase out under existing
regulations in a much shorter period by the self-graduating mechanism of the
existing SIC code size limitations. Increasing the possible period of participation

~ from the current maximum of 5 years plus a possible extension for a maximum
total period of 7 years to a maximum statutory 10-year period will eliminate-the

~ guesswork and uneven administration of FPPT applications which really duplicate
the existing graduation program. Under this approach 8(a) firms will have
increased opportunities to achieve competitive viability post-graduation and the
administrative burdens currently imposed on the SBA by its existing procedures
concerning FPPT extensions will be eliminated. (Sections 2(a)(1)-(3))

% Codify the existing law and SBA policy regarding options and modifications
exercised by procuring agency contracting officers with 8(a) concerns following
their graduation or termination from the 8(a) program. Each federal agency will
have the authority to honor options and modifications on contracts executed by
Section 8(a) companies, without SBA participation in the contracting activity,

.. provided the options or modifications are within the scope of work of the contract
entered into when the contractor was a member of the 8(a) program and
otherwise eligible to receive such 8(a) program support. (Section 2(b))

* Provide that existing firms in the 8(a) portfolio may have a phased withdrawal for
a maximum period of 3 years following graduation by permitting 8(a) concerns to
negotiate directly with procuring agencies on new contracts involving the same
activities as .performed by the concern before graduation. This provision will
enable Section 8(a) graduates to obtain, under limited circumstances, additional

assistance in order to achieve a competitive viability post-graduation. Section

' 8(a) graduates should also be encouraged to participate in the SDB set-aside

program. (Section 2(c)) :
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% Eliminate recently adopted, overly restrictive SBA regulations confining firms to a

limited family of standard industrial classification codes in which they can
contract and prohibiting approval of contract support above 25 percent of the
level indicated in the concern’s business plan. These amendments eliminate
excessive regulations which were passed by the Acting Administrator. Amend
the size standards by excluding the amount of 8(a) program support a firm

" receives in determining the size of the 8(a) concern. Continuation of existing
- strict SBA regulations limiting the award of contracts to avoid excessive backlog

at graduation is unnecessary. The SDB program does not limit SIC code
eligibility or volume of business by business plan. These artificial constraints are
unnecessary given existing SBA regulations which clearly allow the SBA to

_ control contract award levels to every 8(a) firm. By allowing 8(a) firms to pursue

business in areas they are capable of performing and eliminating the artificial
barriers of SIC limitations, firms will more readily achieve real world competitive
viability. (Section 3)

Implement a requirement that each federal agency with procurement powers must
establish policy and procedures to increase in number and dollar value the
contracts awarded under the 8(a) program, and achieve the 5 percent goal
imposed by Congress on the DoD. With implementation of this requirement,
small minority business goals are more likely to be achieved. (Section 4)

Streamline the 8(a) certification process by requiring all applications for
certification into the 8(a) program to be processed within 6 months after filing of
completed applications with the SBA. The SBA will be required to simply
eliminate one level of bureaucracy, i.e., district, regional, or central office review,
and streamline the application process. If FPPT review is eliminated, staff time
will be more than adequate to handle the streamlined application process and
much needed business development activity. This will increase the number of
firms entering the 8(a) program. (Section 5)

Provide that the SBA is deemed to have approved all 8(a) contract proposals
within 10 days following submission by the firm of its proposal, negotiation of the
contract, DCAA and procuring agency approval, and provision of all necessary
representations and warranties by the firm, unless the SBA objects for a specific

‘valid reason. Under existing policy even though a contract is fully reviewed and

negotiated by the procuring agency, because the SBA is a “prime contractor” its
contracting officer spends inordinate time duplicating what the firm and the

" procuring agency have already accomplished. This provision recognizes what the

SDB program recognizes — once.the procuring agency has approved the
procurement, little or no additional work by the SBA is really needed. This
provision will go far in eliminating the procuring agencies’ reluctance to request
that particular requirements be set-aside for the 8(a) program due to the 4 to 6
month delay in processing contracts which agencies experience when matters are
referred to some offices of the SBA. (Section 6)
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Tie contracting officer's performance ratings to achievement of increased
contracting with minority small businesses and effective utilization of the Section
8(a) set-aside and SDB set-aside programs in order to increase the number of
contracts and contract dollars awarded to minority small businesses. Prime
contractors will be provided with additional credit for utilizing small minority
businesses as subcontractors. This is a simple implementation

of Public Law 95-507 which is largely being ignored because there is no

“incentive, or there is a disincentive for complying with the laws. (Section 8)

*

Provide that fair market price (FMP) analysis be based on reasonable costs under
normal competitive conditions, that data provided by the SBA and the 8(a) firm
be considered, and that the data be available to the SBA and the concern and be
appealable to the Administrator. This establishes objective procedures for
determining an FMP and a more participatory role for 8(a) concerns and the SBA -
in these determinations. This is needed because the “new” game in rejecting
minority business includes setting unreasonably low FMPs. (Section 9)

The SABDU is authorized to make a determination whether a particular
requirement will be administered as an SDB or Section 8(a) set-aside. This
allows the authorized small business advocate to perform a key function. (Section
10) The contracting officer will require representations and warranties from
firms submitting proposals to the DoD verifying that the concern is an SDB to
prohibit “front” companies. The possibility of abuse by fronting is addressed by

this provision. (Section 11) _ .

Provide for a mandatory. 5 percent contracting requirement for DoD if it fails to
achieve its 5 percent goal by the end of fiscal year 1989.

These few steps must be taken by Congress in order to achieve previously established

congressional goals for the enhancement of minority small businesses.



SUMMARY OF MAJOR PROVISIONS OF
MAVROULES/CONTE AMENDMENT
IN THE NATURE OF A SUBSTITUTE TO
H.R. 1807

The Mavroules/Conte Amendment provides additional and substi-
tuted provisions to H.R. 1807 to alter the Small Business Adminis-
tration Section 8(a) and 7(j) programs. Some.  of these provisions
propose positive changes to the minority small business program.
Most provisions, however, offer changes which will have a serious
adverse effect on flrms in the 8(a) portfolio.

The Eollow1ng is a summary of the major provisions of the
Mavroules/Conte Amendment: . }

° The Small Business Act's purpose would be changed from
"promoting the competitive viability of such firms" to
making firms "competitive in the marketplace". (Section 1)

° Socially and economically disadvantaged individuals apply-
ing for certification into the 8(a) program will be in-
eligible for participation in the program unless the
SBA determines that the concern has met a sufficient pro-
portion of competitive criteria prior to entry. (Section
2).

° Most concerns in the 8(a) program on the date of enactment
of the compromise will be either graduated immediately or
forced into the mainstream stage which requires total
competition. (Section 4)

° Concerns will be ineligible to receive sole source contracts
if they received their first sole source contract at least
seven years before the date of enactment of the compromise.
In addition, concerns will be ineligible to receive
competitive contracts under the newly developed competitive
8(a) program if they received their first 8(a) contract at
least nine years before the date of enactment of the
compromise. (Section 4) :

~° Firms can be  terminated for good cause or failure of the
concern to make adequate progress toward achieving competitive
criteria. A firm can be terminated for (1) failing to make
progress within the time limits prescribed or (2) failing
to meet a sufficient proportion of "competitive criteria"
in any one year. 1In addition, firms can be graduated
pr1or to the end of the term if the f1rm has satlsfled its
competltlve crlterla (Sectlon 4) - ‘ :

°® ‘The SBA w111 have,to develop objective standards for -
three stages in the 8(a) program: a developmental stage,
a transitional stage, and a ma1nstream1ng stage. During
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the concern's yearly support level must be obtained

through competition within the 8(a) program. Competition
may be among concerns in the developmental and transitional
stages. During the transitional stage, which lasts three
years, 40% of the concern's yearly support level must -be
obtained through competition within the 8(a) program. The
final stage of the program, called the "mainstreaming
stage", lasts two years and requires 100% competition.

(Section 5)

Eliminates Business Development Expense (BDE). Permits

the Associate Administrator, on a non-delegable basis, :
under limited circumstances, to provide financial assistance
through purchase by the SBA of "development investments" in
a firm. (Section 5) ‘

Gives additional authority for SBA to appeal to the appro-
priate agency head a contracting officer's negative decision
regarding thé selection of a requirement for award under

the 8(a) program. (Section 6) '

Provides that fair market price for the award of an 8(a)
contract be based on reasonable costs under normal competi-
tive conditions, that data provided by the SBA and the

8(a) firm be considered, and that the data be available to

the SBA and the concern and be appealable to the Administrator.
This established objective procedures for determining FMP

and a more participatory rolé for 8(a) concerns and the

SBA in these determinations. (Section 6)

Requires that 8(a) support levels contained in a concern's
business plan must not exceed its primary size standard
during any three (3) period of program participation.
Finally, since all 8(a) contracts awarded in the last stage
of program participation are competitive, there are no
support levels for firms in this last stage.

If a contract is offered to SBA for award under the 8(a)
program and the offering agency nominates a firm to

perform that contract, er if a firm identifies the require-
ment and causes the agency to offer it to SBA for the 8(a)
program, SBA is required to designate that firm to negotiate
for the requirement if certain conditions are met. In addition,
the Associate Administrator is authorized to make equitable:
allocations of requirements to field offices if no firm

has self-marketed the contract, been identified by the offering
agency or been nominated to perform the requirement. '
(Section 8) ‘ SR o g :

Requires every 8(a) firm to report to the Inspector General,
on a quarterly basis, the names and amount of compensation
paid to any agents, representatives, attorneys, accountants,
or consultants retained by the firm to help it secure
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federal contracts. (Section 8)

Section 8(a) owners will be required to certify that they

will maintain ownership and control of the concern throughout
the performance of all 8(a) contract and options. Section
8(a) owners will therefore be prohibited from freely raising
capital or otherwise making corporate changes after graduation
or termination from the program.- (Section 8)

The penalty for criminal misrepresentations concerning the
status of small or small disadvantaged business concerns
will be increased from $50,000 and/or 5 yea*s to $500,000
and/or 10 years. (Section 9)

Each agency will be required to implement Section 1207 by
establishing policies and procedures to ensure no reduction
of 8(a) contracts or alteration of the 8(a) program.
(Section 11)

The bill would become effective one year after enactment
except that employee training requirements and the new
graduation rules take effect immediately upon enactment.

(Section 16)



SUMMARY OF PROVISIONS OF MAVROULES/CONTE AMENDMENT

. Section 1(a)

(b)

Section 2

. Section 3
&

Section 4(4d)
through (f)

(g)

(h)

IN THE NATURE OF A SUBSTITUTE TO H.R. 1807

Eliminates term "sole source" because program is no
longer entirely sole source.

Changes Small Business Act's purpose from “"promoting
the competitive viability of such firms" to making
"“firms competitive in the marketplace”.

Socially and economically disadvantaged individuals
applying for certification into the 8(a) program will
not be eligible for participation unless the -business
is already successful on a competitive basis. The
compromise bill completely changes the current require-
ment that the SBA make a determination that there would
be support for a concern entering the program to now
require that the SBA determine that the concern has met
a sufficient proportion of competitive criteria prior
to entry.

The initial bill specified the exact percent of the
criteria of competitiveness that had to be met before a
firm could be let into the program. The Mavroules/Conte
amendment allows SBA to set that percentage, but requires
that it be set at a level which indicates that the firm
has the potential to successfully complete the program.

Provides for assistance to participating firms in develop-
ment of comprehensive business plans and by conducting
business development training sessions. -

Gives the SBA guidelines as to what "competitive criteria"
of firms should consist of.

provides that most concerns in the 8(a) program on the
date of enactment of the compromise will be either
graduated immediately or forced into the mainstream
stage which requires total competition.

Concerns will not be eligible to receive sole source
contracts if they received their first sole source
contract at least seven years before the date of
enactment of the bill. In addition, concerns will not
be eligible to receive competitive contracts under the

Pbill's newly developed competitive 8(a) program if they

received their first 8(a) contract at least nine years
before the date of enactment of the bill. '

pProvides for termination for a firm for good cause or for
failure of the concern to make adequate progress toward
achieving competitive criteria. A firm can be terminated
for (1) failing to make progress within prescribed time
limits or (2) failing to meet a sufficient proportion
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Section 5

Section 6
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of the firm's "competitive criteria" in any one year.

Provides for graduation prior to the end of the concern's
participating term if the firm has satisfied "competitive

“criteria”.

The section provides that the SBA develop objective
standards for three stages in the 8(a) program: a
developmental stage, a transitional stage, and a main-
streaming stage. The bill provides that during the
developmental stage, which lasts four years, '15% of. the
concern's yearly support level must be reserved for
other concerns in the developmental and transitional
stages. During the transitional stage, which lasts
three years, 40% of the concern's yearly support level
must be reserved for firms in the first two stages. :
The final stage of the program, called the "mainstream
stage", lasts two years and requires .100% competition.
Section 5 also provides for certain developmental and
training assistance for firms in the first two stages.

Paragraph (13)(A) ELIMINATES Business Development
Expense (BDE) and instead permits the Associate Admini-
strator, on a non-delegable basis, under limited circum-
stances, to provide financial assistance by the SBA by
purchasing "development investments".

Additionally, the SBA is authorized to enter into
contracts and cooperative agreements to organize and
conduct international trade fairs. a

Paragraph (16) provides that to the extent practicable,
the Administrator is to ensure that the performance
appraisal system applicable to Business Opportunity
Specialists affords substantial recognition to the
progress their respective 8(a) portfolios are making
toward competitiveness.

Paragraph (17) provides that the evaluation of loan
officers and Business Development Specialists shall be
based, in part, on the timely submission and quality of
their reports to the Business Opportunity Specialists.

Provides additional ahthqrity for SBA to appeal to the

‘appropriate agency head a contracting officer's negative
‘decision regarding the selection of a requirement for
award under the 8(a) program. : . -

Provides that fair market price for the award of an
8(a) contract shall be based on "reasonable:costs under

.normal competitive conditions."
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If a procurement selected for the 8(a) program is new
or does not have a satisfactory procurement history, a
price or cost analysis is to be conducted by the offer-
ing agency for the purpose of estimating a current fair
market price. The price or cost analysis may consider
prevailing market conditions, commercial prices for
similar products or services, or data available from
other agencies. The analysis must consider data provid-
ed by SBA and the 8(a) firm.

1f the procurement has a satisfactory procurement
history, the agency shall base its estimate of a current’
fair market price on recent award prices. The agency
is further directed, however, that such recent award
prices are to be adjusted to insure comparability.
Factors to be considered in the adjustment are: differ-
ences in quantities, performance time, plans, specific-
ations, transportation costs, packaging and packing
costs, labor and material costs, overhead costs, and
any other appropriate costs. In addition, SBA is
permitted to request and receive information and data
upon which an agency has established its fair market
price estimate. Further, a statutory right is created
for the concern to receive a detailed written statement
of the method used by the agency to establish the fair
market price (FMP) and the concern may submit a protest
to the SBA Administrator if the firm believes that
these statutory guidelines ‘pertaining to FMP's were not
appropriately applied. The Administrator has 10 days
to decide such a protest. If the decision is in ftavor
of the concern, SBA must file a appeal with the Head of
the buying agency. The contract action is to be suspend-
ed pending the disposition on the appeal unless the
contracting officer determines that award must be made
to protect the public interest.

Paragraph 15 requires that 8(a) support levels be
contained in the business plan and that 8(a) dollars,
as a percent of total sales, be decreased over the
firm's term of participation in the 8(a) program.
Further, this amendment specifies that no 8(a) contract.
may be awarded to other than a small business and that
the dollar value of the award must be within the approv-
ed level of support. 1In addition, the support level
cannot be set so high that it would, by itself, result
in the firm exceeding the -applicable size standard »
during any three (3) period of program participation. o
Finally, since all 8(a) contracts awarded in the last -
stage of program participation are competitive, there .
are no support levels for firms ‘in this last stage.

Paragraph (16) provides that if a contract is offered A
to SBA for award under the 8(a) program and the offering
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agency nominates a firm to perform that contract, or if
a firm identifies the requirement and causes the agency
to offer it to SBA for the 8(a) program, SBA is required
to designate that firm to negotiate for the requirement
if the following conditions are met:

1) the concern is a responsible concern for the proposed
award; ’

2) the award would be in accordance with the targets,
. objectives, and goals of the concern's approved
business plan; and

3)  the completion of the proposed award will either
further the concern's progress against its competi-
tive criteria or prevent its failure to make progress
against such criteria.

paragraph (17) provides that if requirements are offered
to SBA for potential award under the 8(a) program and

no eligible small business has either been nominated to
perform the requirement or caused the agency to offer
the requirement to SBA, such requirement has to be
equitably allocated among the various SBA field offices.
The field office in receipt of the requirement is to
designate a firm to negotiate for the award as long as
the firm meets the three requirements described in
paragraph (16). In addition, the field office is to
afford priority to the following concerns in descending

order of priority:

1) a concern that, upon reciept or completion of the
- requirement will have accumulated a sufficient
proportion of competitive criteria that would allow
it to graduate from the program;

2) a concern that needs the requirement in order to
avoid termination from the program due to failure
to make adequate progress towards its competitive
criteria, but only if a diligent effort has been
made by the concern to make progress towards competi-
tiveness; and . S

3) .-a concern that, when compared with other eligible

' concerns, has achieved the lowest percentage of its
8(a) contract support level for the relevant year,
as contained in its business plan.

Paragraph (18) prohibits any SBA employee from owning
stock in any 8(a) firm that was in the program during
that employee's term of :employment. This prohibition
also extends for two (2) years after the employee
terminates his/her employment with SBA. Any present or
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former employee who violates this prohibition is subject
to a civil penalty, assessed by the Attorney General,
equal to the maximum amount. of gain that the employee
realized or could have realized by trading in the 8(a)
firm's stock.

Paragraph (19) would provide that the Administrator and

the Deputy Administrator are to be the only two political
appointees within the employ of the agency that can

manage or participate in the management of the 8(a) or 7(3)

programs.

Paragraph (20) would preclude any SBA employee who has
authority to take, direct others to take, recommend, oOr
approve any action with respect to 8(a) or 7(3), from
exercising that authority or -threatening to exercise
that authority on the basis of the political activity
or affiliation of any party. Every SBA employee would
also be under an obligation to report to the Inspector
General any such action for which the employee's
participation had been solicited. A violation of this
prohibition would make the employee subject to disciplinary
action; however, if the Administrator or Deputy
Administrator violate this provision, separation from
service would be mandatory. These penalties are in
addition to and not in lieu of any others that may be
imposed under other provisions of law dealing with this
subject matter.

Paragraph (21) would require every 8(a) firm to report

to the Inspector General, on a quarterly basis, the.
names and amount of compensation paid to any agents,
representatives, attorneys, accountants, Or consultants
retained by the firm to help it secure federal contracts.
The reporting firm must also provide a description of

the activities performed by such individuals in return
for the compensation received.

The Associate Administrator is required to immediately

-report to the Inspector General any suspicion of improper

activity based.on these reports and make a request to
Congress within 30 calendar days after reports are due
naming the concerns if a firm fails to make such a
report. ' ' : :

Paragraph 22(A) provides that Section 8(a) owners will
not be permitted to freely raise capital or otherwise
make corporate changes after graduation or termination
from the program. Section 8(a) owners will be required
to certify that they will maintain ownership and control
of the concern throughout the performance of_gll:B(a)
contract and options. :
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Section 11 -

Section 12(g)

Section 13
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paragraph 23(A) provides that a small business concern
will not be denied the opportunity to submit and have
considered an offer for a contract. for the supply of a
product solely because the concern is not the actual
manufacturer or processor of the product to be supplied
under the contract. '

Under SBA Regulations it is required that, in order to
be considered a "small business concern" for small
business set-asides or 8(a) contracts, it is necessary
that the concern supply the government with an end- .
product made by a domestic small business concern. In
those cases where there ‘are no small business manufact-
urers, the government 1is effectively precluded from
issuing a set-aside or 8(a) contracts. The amendment
therefore, would permit set-asides and 8(a) contracts
for those items for which there are not small business
manufacturers but would still require that the product
be domestically manufactured.

Increases the penalty for criminal misrepresentations
concerning the status of small or small disadvantaged
business concerns from $50,000 and/or 5 years to
$500,000 and/or 10 years.

The Mavroules bill text required the I.G. to conduct an
investigation at the request of the Committee. The
amendment would change the requirement to a request but
would further impose upon the I.G. a duty to state why
he or she may have failed to conduct an investigation
requested by the Committee.

Contains two provisions from the Richardson amendment
to the Defense Authorization Act. Each agency required
to implement Section 1207 must establish policies and
procedures to ensure no reduction in 8(a) contracts
occurs or implementation of Section 1207 in a manner
that will alter the 8(a) program.

Subsection (2) of Section 11 authorizes procurement
center representatives to monitor performance of procure-
ment activities and increases the number of 8(a) and

1207 contracts. '

Provides for a public comment period and time frames -
for the SBA to develop regulations to implement the .-
act. Additionally, the bill provides for a five day
training period for SBA employees with special emphasis.
on evaluation and measurement of competitive criteria

and business administration.

Requires annual GAO reports on the operations of the

-8(a) and 7(j) programs.
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Section 14 Repeals powers of the SBA which are contradictory to
this act.
Section 15 Authorizes funds to implement SBA employeé training and
other provisions of the act including the hiring of
Procurement Center Representatives and Business
Opportunity Specialists.
Section 16 ‘Provides that this bill would become effective one year
' after enactment except that employee training requirements
‘and the new graduation rules would take effect immediately
upon enactment. ' :
Addendum
On Tuesday, July 28, 1987 the House Subcommittee on
Procurement, Innovation and Minority Enterprise Development
marked-up the Mavroules/Conte bill. The only amendment to the
bill which was passed by the subcommittee provided that a
provision be incorporated into government contracts which provides
for liquidated damages in the event that a prime contractor fails
to comply in good faith with the subcontractor requirements for

minority small businesses. Prime contractors must set goals for’

subcontracting that are not unreasonably below their actual past

performance.



THE MINORITY ENTERPRISE ENHANCEMENT ACT (F.R. _2972),
PROVIDES REAL OPPORTUNITY FOR MINORITY SMALL BUSINESS AND
MUST BE ADOPTED TO "REFORM" PROGRAM FAILURES AT THE SAME
TIME THAT “"REFORM" OF PROGRAM ABUSES IS ADDRESSED. THE

_ CLARITY OF VISION NEEDED TO ADDRESS ABUSE IS ADMIRABLE.

THE CLARITY OF VISION NEEDED TO ADDRESS PROGRAM FAILURE AND
TO PROVIDE REAL OPPORTUNITY IS THE TRUE CHALLENGE.

PROPOSALS TO REQUIRE THE INTRODUCTION OF "COMPETITION" INTO
THE SMALL BUSINESS ADMINISTRATION SECTION 8(a) NEGOTIATED
PROCUREMENT PROCESS, INCLUDING PROVISIONS OF H.R. 2269

(THE CONTE BILL) AND H.R. 1807 (THE MAVROULES BILL) TO
CORRECT PERCEIVED ABUSES OF THE PROGRAM ARE INAPPROPRIATE
AND UNNECESSARY BECAUSE THE FEDERAL GOVERNMENT AND THE
SMALL BUSINESS ADMINISTRATION HAVE STATUTES, PROCEDURES AND
REGULATIONS IN PLACE TO HANDLE THESE SITUATIONS WHICH NEED

ONLY BE PROPERLY ENFORCED

COMPETITION SHOULD BE INTRODUCED DURING A PHASED WITHDRAWAL
AFTER A 10 YEAR PERIOD OF PARTICIPATION IN THE PROGRAM
DURING WHICH COMPETITION IS NOT REQUIRED




V.I

Some have the clarity of vision to recognize the reforms which
are needed to prevent the relatively few but well publicized in-
stances of program abuse in the minority small-business program.
The real challenge, however is to have the vision to recognize
the feforms.which aré needed to enhance the opportunities of
minority small busineéses. '

For more than 17 years, the Sﬁall Business Administration's
(SBA;S) Section 8(a) program has functioned well. During the last
five years over 4,000 firms have participated in the Section 8(a)
program and its sole~source negotiated method of procurement.
Program abuses have been few. In spite of one well-publicized
exception and innuendo about other problems, when compared to
other federal procurement programs and the abuses occurring in
thesé programs, the Section 8(a) program is an overwhelming
success. _ -

The only clear obstacles to the continued success of the pro-
gram are the overly restrictive limitations currently existing in
the program, including the very limited period of participation,
the arbitrariness of the FPPT setting and extension process, the
prohibition on‘épproval of 8(a) program support above 25% of the
level established in the concern's "business plan", the limita-
tions on the number of Standard Industrial Classification codes a
concefn may be apprGVGd under, the curfent methbd of détermining
the size of small business:concerﬁs,'aﬁdAthe cénfinuingAintroquc-
tioﬁiéf further regulatory obstacles by the SBA and Coﬁgress,:
such as some provisions of H;R. 2269 and H.R. 1807. |

True reform to improve the Section 8(a) program, not just



reform for the sake of reform, must implement changes which allow
small minority business tb grow and increase in size. Such
reform includes elimination of overly restrictive regulatory
limitations, establishment oﬁ a 10 year period of participation
in the progrém, preservation:of the negotiatéd procurement process
and introduction of a phased withdrawal period to enhance, not
.constrain, the opportunities of minority sméll_businesses. |

Recently, however, because of the alleged improper conéuct
of Wedtech employees and certain public officials, in addition to
a few other isolated, but also well-publicized instances, a
perception has developed that the SBA's 20 year old method‘of
negotiated prqcurement is unwise and unworkable. The record
simply does not justify such a conclusion. If one compares
allegations of abuse, fraud and waste in the federal government
in general, the Section 8(a) prbgram, on balance, is exemplary.
The abuse of the $700 hammer did not occur in the minority small
business program; outlandish cost overruné did not begin within
the minority small business program, and allegations of bribery
and graft were not concerned with the minority small procurement
program.

The reason the Section 8(a) program has been conducted on a
sole-source'negotiat;d procurement basis for the past 20 yeérs
is sound and éhould not be aiéturbed.> Upon entry into the proéramf
“and d@ring th? participant's:term in the program; minori#y éha%l
busiﬁesses déinot have:the skills, time and resources heéessary

to prepare successful, competitive proposals and to go through a
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competitive process. However, these minority small businesses
are thoroughly capable of performing the work.

Some who are now proposing to initiate competition into the

"Section 8(a) sole-source negotiated procurement process are the.

long-time critics of the program who have sought to kill it for
many yéars. These critics are capitalizing on one or two isolated

but well-publicized incidents of abuse and innuendo of other alleged

abuse to advance their long-standing goal of introducing further

debilatating restrictions into the Section 8(a) program. Over-
whelmingly, the SBA has been successful in running a proper pro-
gram.

While its regulations may be in need of revision because of
past poor policy decisions, the personnel on staff at SBA have,
with some limited but notable exceptions, tried to apply the law
and regulations as they have been adopted to help minority small
business. 1In the very isolated instances of abuse where public
officials within the SBA or elsewhere are gquilty of fraud, public
corruption or some other abuse of their authority, enforcement of
existing federal criminal stétutes, SBA statutes, SBA regulations

and the SBA Code of Conduct is the appropriate answer. It 1is

important to note that no such finding has yet been made, only

allegations of wrongdoing exist. Sadly the allegations of wfoﬁg—
doing are ndt 1imited to SBA staff. | |
Similariy; if a Section 8(a) owner, its»officers,,directors
or empldyees are foundiguilty of bribing public officiaIs,.making-
false gtatemehés or other imprééer conduct, enforcement<of these

existiﬁg statutes and regulations is the solution.
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Congress does not need to introduce "competition" to achieve

honesty in the Section 8(a) program. On the contrary, early

competition will encourage abuse and “fronting". Where does a
minority person go to have a competitive proposa{_written? What
does the business ownef use to pay for ﬁhe éegviée? What does the .
owner do to "influence" the competitive arena? The real result of

early competition will be something none of us want.

As.indicated, enforcement of existing statutes and regulatiohs
is the solution to program abuse, not introduction of early compe-
tition. For example, existing criminal statutes subject individuals-
who make false, ficéitious or fraudulent statements to federal
agencies to a fine of $10,000 and/or imprisonment for not more than
5 years.i/ Individuals would also be subject to criminal penalties
for giving, offering, or promising anything of value to a public
official with the intent to influence an official act or induce the
official to do or omit to do an act in violation of the official's
lawful duty.2/ Public officials can also be subject to criminal
penalties for improper conduct including instances where they demand,
seek, receive, accept or agree to receive or accept anything of
value in return for being influenced in an official act or induced
to do or omit to do any act in violation of his or her lawful

duty.i/

1/ 18 U.s.C. § 1001.
2/ 18 U.S.C. § 201.
3/ 18 U.S.C. § 203. ‘Violation' of this.provision subjects the

public official to a fine of three times the monetary equiva-
lent of the bribe demanded, sought or received. '



Similarly, current SBA regulations address instances of abuse

of the program involving bribery, graft, or corruption. For example,

it is illegal for an SBA official to receive, agree to receive,

request or solicit, any gift, gratuity, favor, or any other thing
of monetary value from a person who is seeking to obtain SBA
assistance or whé conduéts operations or activities regulated by
ﬁhe SBA. f/ SBA empioyees guilty of violating this provision may
be subject to disciplinary action involving dismissal or suspension
from SBA employment, in addition to other penalties under law.
Under current SBA regulations, employees are also prohibited from
engaging in any action which results in or creates even the
appearance of giving breferential treatment, losing independence
or impartiality or engaging in conduct which adversely affects
the confidence of the public and the integrity of the government.ﬁ/
Violation of this provision is the basis for disciplinary action.
In addition, Small Business Administration Standard Operating
Procedures also address abuses of the program. For instance, Sec-
tion 8(a) concerns may be terminated from the program upon the
conviction of the concern or its principals of a criminal offense
when the offense is incident to obtaining or attempting to obtain
a cohtract or a subcontract.g/ Section 8(a) concern$ may also

be terminated for submitting false information or violating any

4/ 13 C.F.R. § 105.503.
5/ 13 CFR § 105.505.
6/ Standard Operating Procedufeé 80 05-1, Minority Small Business

and Capital Ownership Development Program, § 95 (1987); 13 CFR
§ 124.112.
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of the SBA's "significant" rules and regulations.’/
As these criminal statutes and SBA regulations and procedures

demonstrate, introduction of competition into the Section 8(a) pro-

gram is not necessary. - Strict enforcement of these existing laws
is all that is required to address concerns with program abuse.
Further, early'competition wiil have precisely the wrong effect. It
will make.the minority smail business owner hostage to the persons
who provide the resources to develop competitive propoSals and
"influence" the contracting officer's decision. This is bad policy.

Simply stated, preservation of the negotiated method of pro¥
curement is essential to achieving the goal of the 8(a) program =--
to assist concerns owned by socially and economically disadvantaged
individuals to achieve competitive viability. A competitive pro-
curement requires minority small firms to write proposals and wait
perhaps one and one half years for a first win. The resources
needed to compete even against only other minority firms will be
substantial for small firms and represent a waste of critically
needed management skills during the early development of a minority
firm.

A flxed part1c1pat10n period of 10 years (rather than the
ex1st1ng FPPT of up to five years with a poss1ble exten51on up
to a maximum seven year part1c1pat10n term) followed by competltion
within the mlnorlty ‘small community for three years would further
thlS goal. A recent survey of 8(a) graduates indicates that up

to thlrty percent of all 8(a)" flrms do not survive after graduatlon

7/ 1d.
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survive after graduation from the program. One of the primary
reasons cited by the graduates for this high failure rate was

inadequate time in the 8(a) program. A fixed ten year participation

period wbuld go a long way toward correcting this problem. Intro-
ducing competition too early into théAprocéss will have precisely
the opposite effect and is therefore the wrong ansWeg.

As indicated earlier; énother recurring theme for why Section
8(a) firms are not successful is because of the regulatory obstacles
imposed on the concerns by the SBA. When asked candidly why the
regulations were adopted, the SBA staff's unofficial answer is
simple -- these obs£acles were imposed to prevent 8(a) concerns from
achieving any significant size which was thought to be potentially
embarrassing even though the minority small business firm would
still be a small business under the SIC code size standard regula-
tions.

This philosophy is inconsistent with the goals of the pfégram
_ because overly restrictive regulations on the size of 8(a) firms
prevents those firms from being. able to achieve a size enabling a
professional infrastructure to develop within the firm. This
infrastructure is needed so that competitive viability 1is achieved
when the firm enters the open markeﬁ after graduation. If smalku,
‘minority firms are in the pfogram for a reasonable period of 10
years they wili be able to cdmpete with other noh—8(a) firms upon
graduatiqn ffém‘éhe program. Therefore, if one isvtruly concerned
with improving:the Sectiéh 8(a) program and encouréging real}zatioh
of itskgéals, imposing additional tegulatofy obstaéles, esbééially

the introduction of competition into the 8(a) procufement process,
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prior to the development of a professional infrastructure and the
maturing of the firm, is not the answer.

The appropriate response would be to enforce existing statutes
and regulationshtO"curtail abusive behavior, introduce a fixed 10
year period of participation within the existing'self—graduation
system of SIC code size standards and eliminate the key regulatory
obstacles which were recently adopted-by the prior Acring Adminis-
trator to fortherAcurtail the minority small businéss,program. At
a minimum, the 25% cap on 8(a) program support above the level esta-
blished in the concern's business plan should be eliminated. No
firm can predict ito business plan needs. Therefore, the SIC code
limits are a self-executing discipline on size. Also, the limita-
tions on the number of standard industrial classification (SIC)
codes for which a concern may be approved to obtain 8(a) contract
support under the current size standard limitations should be
eliminated. The Small Disadvantaged Business (SDB) program has
no such limits because none are needed. This is another example
of an artifical attempt to stunt the growth of 8(a) firms. It is
no small wonder that the five percént DoD goal cannot be met.

Some have pointed to this recently established SDB program of
the Department of Defense as an example of how the Section 8(a)
‘program should operare in some respects. This is an inappropriate
example to support amendlng the’ 8(a) program based on percelved
program abuses as. the SDB program presents tremendous opportunltles
for abuse, fraud and “frontlng " by non—mlnorltles. bpec1£1cally,
an SDB flrm would not have many of the proposed restrlctlons placod

on Section 8(a) firms. "Fronting" could‘therefore become a serious



problem in the SDB program. Any individual qualifying under the

SDB program could sell or transfer 49% of his or her control in

the company to a non-minority and then step away from any reai parti-
cipatory role in the concern's day to day affairs. No regulatory
authority such as that existing in the 8(a) program to‘prevent'such
activity will oversee fronting activity. Further, no legal discovery
or subpeona authority is Qrbvidéd'in an SDB protest.- As a result,

no tfue facts can be accumuiated to pursue iﬁ "fronting" is occurring.
Hence the "paper" appeal is not a true protection against "fronting"

A limited subpoena and discovery process, including document pro-
duction and depositions within 30 days from commencement of the |
protest, should therefore be imposed in this area. At the present
time, a concern would continue to be eligible for contracts under

the SDB program even if undetected fronting existed.

Simply put, despite whatever perceived problems may exist with
the Section 8(a) program it isiénd has been successful fog*}7 years
and will continue to be successful if permitted to do so due to the
oversight provided by the SBA, criminal statutes and the regulations
and procedures of the Small Business Administration, oversight

mechanisms which are sorely lacking in the SDB program.ﬁ/

8/ For example, as currently administered, the only alternative
for addressing concerns with program abuse under the SDB
program is to protest whether the concerns is 51% owned by a
mlnorlty. .However, desplte ownershlp, the minority person
need. not necessarily be in control of the concern. . One possible
solution to this, problem is to require additional representations
and certifications, in . addition to the representation that the
‘concern is small, with each proposal certifying that the
concern is controlled by a minority individual who part1c1pates
in the daily affairs and operation of the concern -and devotes
full-time and attention to the concern.



B e

oy
“5

-10-

In conclusion, more than adequate criminal statutes and SBA

- regulations and procedures exist to prevent program abuse, fraud

and corruption within the Sectioh 8(a) program. Therefore, the
solution to addressing concerns over program abuse and inappropriate
behavior raised by the alleged actions of certain Wedtech employees
and public officials is not to introduce further reg@latory'
obstacles into the program, such és early and excessive éompetition
into the procurement procéss, but to strictly enforce the provisions
of existing law and eliminate regulatory obstacles so that the
goals and purposes of the 8(a) program are no longer impeded.

Most importantly, minority small business needs a chance to
succeed. The current program simply is not providing that oppor-
tunity. We must reform the program'to eliminate potential for abuse

and reform the program to provide these real opportunities.



WHITE PAPER SUPPORTING DELETION OF SECTION 7, PARAGRAPH 22
OF H.R. 1807 PERTAINING TO CONTINUOUS OWNERSHIP BY MINORITY
OWNER DURING COMPLETE PERIOD OF PERFORMANCE OF CONTRACTS OR

OPTIONS AWARDED TO THAT CONCERN UNDER THE SMALL BUSINESS
ADMINISTRATION'S SECTION 8(a) PROGRAM

‘ TO REQUIRE THAT A MINORITY OWNER OF A SECTION 8(a) CONCERN
PROVIDE THE SMALL BUSINESS ADMINISTRATION WITH REASONABLE
ASSURANCES THAT OWNERSHIP BY THAT MINORITY INDIVIDUAL WILL

CONTINUE THROUGHOUT THE ENTIRE PERIOD OF PERFORMANCE OF
ANY SECTION 8(a) CONTRACT OR OPTION IS DISCRIMINATORY,
UNCONSTITUTIONAL, UNWISE AND UNWORKABLE. THEREFORE,
SECTION 7, PARAGRAPH 22 OF H.R. 1807 SHOULD BE DELETED.
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WHITE PAPER SUPPORTING DELETION OF SECTION 7, PARAGRAPH 22
OF H.R. 1807 PERTAINING TO CONTINUOUS OWNERSHIP BY MINORITY
OWNER DURING COMPLETE PERIOD OF PERFORMANCE OF CONTRACTS OR

OPTIONS AWARDED TO THAT CONCERN UNDER THE SMALL BUSINESS
ADMINISTRATION'S SECTION 8(a) PROGRAM

TO REQUIRE THAT A MINORITY OWNER OF A SECTION 8(a) CONCERN
PROVIDE THE SMALL BUSINESS ADMINISTRATION WITH REASONABLE
ASSURANCES THAT OWNERSHIP BY THAT MINORITY INDIVIDUAL WILL

CONTINUE THROUGHOUT THE ENTIRE PERIOD OF PERFORMANCE»OF.

ANY SECTION 8(a) CONTRACT OR OPTION IS DISCRIMINATORY,
UNCONSTITUTIONAL, UNWISE AND UNWORKABLE. THEREFORE,

SECTION 7, PARAGRAPH 22 OF H.R. 1807 SHOULD BE DELETED.

»Some Members of Congress currently perceive a need to require
owners of minority small businesses which are members of the Small
Business Administration's Section 8(a) program or which have gradu-
ated or been terminated from the 8(a) program to maintain majority
ownership of the 8(a) concern during the entire period of perfor-
mance on contracts or options awarded to that concern under the
Section 8(a) program. These members believe this requirement 1is
necessary to avoid the "Amex problem" where the owner of a minority,
small business sells the company to a large business and that large
business is permitted to perform on contacts entered into by the
former minority owner under the 8(a) program.

The magnitude of this perceived problem is not large. When
Membérs of Congress and others discuss the sale of an 8(a) concern
to a large business which 1is perﬁitted to perform the "backlog" pur-
chased from the former owner, bnl§ one incident is e&er identified —--
tﬁe sale of Amex along with ité;bécklog of 8(6) cohiraéts to Alli?d
Béndix. Oné isolated incideni'of;anAB(a) owner selling an "ex@és-,
sive“_backlog to big bdsiness in the seventeeﬁjyéar hiétory of

the 8(a) program with over 4,000 firms participating in the 8(a)
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portfolio over the past five years alone, does not necessarily jus-
tify legislation.  The Small Business Administration (SBA) has regu-
lations, which were in place at the time of the Amex sale and which
heve been strengthened, to ihsu:e that owners of 8(a) concerns do
not have excessive backlog either during their term in the 8(a)

program or upon graduation from the program. Given the seventeen

year history of the program with only one sale which raises. ques-

tions because of a possible excessive backlog, one must concede
that the SBA's regulations work very well.

A review of the history of all small businesses in the United
States reveals that a very high percentage of small businesses do
not retain their original ownership structure for more than ten
years. Small firms either merge, ate purchased, go public or uti-
lize some other method of developing capital. There is no valid
reason to expect an 8(a) owner to behave any differently. One
must question whether banks would even make loans to 8(a) companies
knowing that the 8(a) owner is not permitted to sell his assets
to raise capital.

Despite this background, some Members of Congress would place
such a restriction on owners of 8(a) concerns. Section 7, Para-
graph 22 of H.R. 1807 Eequires 8(a)‘owners to provide the Small
Business Administration‘with reasonable assurances,‘prior to re-
ceipt of an 8(a) contract, that he or she will maintain ownershlp

and control of the cohcern throughout the entire perxod of perfor-

‘ mance of the contract, including all optlons. In addltlon to

belng unw1se and unworkable, such a provxslon is unnecessary

given existing SBA regulations and Standard Operating Procedures.
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No concern is eligible to participate in the Section 8(a) pro-
‘ gram unless that concern qualifies as a small business as defined

by the SBA size standards and based upon that concern's primary

1/

business.classification. Once a concern is certified into.the
'8(a)‘program, that concern must be small under the appropriate
size standard for each individualicontract in order to be eligible
to perform that coﬁtract.z/ In addition, under the new SBA regula-
tioﬁs, 8(a) concerns are not eligible to perform 8(a) contracts un-
less those contracts are classified under one of the few Standard
Industrial Classif;cation (SIC) Codes that 8(a) concerns are per-
mitted to include in their approved business plans.z/ These regu-
lations limit the number of 8(a) contracts which a concern is eli-
gible to receive and, by definition, place a limit on the amount
of backlog which an 8(a) concern can accumulate.

. The Small Business Administration's Standard Operating Pro-

4 cedure (SOP) requires full coordination and cooperation between

all SBA offices in identifying, reserving4ind equitably distribu-

ting local and national buy requirements.— In addition, SBA Dis-

trict Offices are required to approve all potential 8(a) contracts

1/ 13 c.F.R. §124.102(a).

E/ “[0]nce a concern is admitted to the program, the concern must
certify to SBA that it is a small business concern pursuant to
the provisions of §121.4 for the purpose. of .performing €ach
individual contract which it is awarded.:' SBA, in turn, will -
verify such certifications."” 13 C.F.R. §124.102(b). | :

i/ "[The Section 8(a)] concern will only be permitted to perform
8(a) contracts which are classified according to the [SIC] code
numbers which appear in its business plan as established pursuant

. to ... these regulations." 13 C.F.R. §124.102(c). '

4/ sBa sop 80-05, Rev. 1, 1 34, p. 140 (Effective April 27, 1987).
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self-marketed by 8(a) concerns. These contracts will only be ap-

proved by SBA if the 8(a) concern needs the requirement to satisfy
. 5/

" its business .plan projections without exceeding them.

Finally, the SBA regulations provide a mechanism whereby the

SBA may determine that an 8(a) concern has completed its term in

the 8(a) program if it has substantiélly achieved the goals and
: 6/ ’ g

objectives set forth in its business plan.
Moreover, current SBA regulations relating to affiliation re-

quire the SBA to either terminate a concern from the 8(a) program
1/
if that 8(a) concern becomes generally affiliated with another
. 8/

firm which causes the newly formed concern to be other than small

or to refuse to award 8(a) contracts under a specific SIC code if

5/ 13 C.F.R. §124.301(b)(5).

6/ "when a Section 8(a) business concern has substantially achieved
~ the goals and objectives set forth in its business plan prior to
expiration of its Fixed Program Participation Term, and has demon-
strated the ability to compete in the marketplace without assis-
tance under the section 8(a) program, its participation within
the program shall be determined by SBA to be completed." 13 C.F.R.
§124.110(k).

1/ See 13 C.F.R. §121.3 for general definitions of "affiliation."”

8/ See 13 C.F.R. §124.112(a)(2) (providing for program termination.

— ¥or "[flailure by the concern to maintain status as a small
business under the Small Business Act, as amended, and the
regulations promulgated thereunder for each of the Standard
Industrial Code designations contained in the participating
concern's business plan."); 13 C.F.R. §124.112(a)(3) (providing. -
for termination for “[flailure by the concern for any reason,
including the death of an. individual upon whom eligibility was:
based, to maintain ownership and control by the person(s) who |
(have] been determined to be :socially and economically
disadvantaged pursuant to these regulations."); and 13 C.F.R.
§124.112(a) (5) (providing for :program termination for “[flailure
by the concern to disclose to SBA the extent to which nondis-
advantaged persons . or firms participate in the management ot
the section 8(a) business concern.")
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the SBA determines that the 8(a) concern is affiliated with another

business which makes the 8(a) concern other than small for purposes

of that SIC code.g/ TheSe affiliation reghlations provide. adequate

control on 8(a) concerns dhring their tenure in the 8(a) program.

violation of these regulations leads to termination from the pro-

10/ |

gram.
However, upon.graduatioﬁ or termination from the 8(a) program,

Small Business Administration poliéy wisely permits that an owner

of an 8(a) concern may sell a portion of his or her business. Govern-

ment contracting agencies may continue to exercise options and modi-

fications on 8(a) conéracts as long as the option or modification

is within the scope of the underlying contract executed when the

8(a) concern was small. This policy has been approved by the Govern-

11/
ment Accounting Office and the United States District Court for

12/
the District of Columbia.
Existing regulations provide the SBA with more than adequate’

authority to prevent uneven Or unfair accumulation of contract

backlog by 8(a) concerns. Section 7, Paragraph 22 of H.R. 1807

2/ "If the SBA has made a formal size determination that a particu-
lar concern is not small, the concern will not be deemed eligible
within such applicable size standard ... unless it is thereafter
recertified by SBA as a small business." 13 C.F.R. §121.8(d).

10/ 13 C.F.R. §124.112(a) (1) provides for program termination of

~— an 8(a) concern for failure "to continue to meet any one of
the standards of program eligibility set forth in these ISBA]
regulations." . : ’ \ o o

Ei/ See Gallegos Research Corpofation - Reconsideration, Comptroller
General B-209992.2, B-209992.3 (1983). o .

iz/ See Systems and Applied Sciences Corp. V. Sanders, 544 F. Supp -
576 (D.D.C. 1982); Amex Systems v. Cardenas, 519 F. Supp. 537
(D.D.C. 1981). : ' :
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is therefore unnecessary and should be deleted as the SBA already
has in place and is exercising its authority under:existing regu-
lations and procedures to distribute and reallocate backlog adminis-
tratively to prevent "trafficking“'in SBA contracts and options.

This wise policy has worked.for theASBA for many years with-
out incident or problem while‘administering all of thep8(a) firms
in the portfolio. It istwise policy hecause it provides former |
8(a)'s with the same rights es other businesses, namely to sell,
merge or otherwise use the business to raise capital. It is also
sound and sensible business policy cognizant of the realities of
today's business worid.

In contrast Section 7, Paragraph 22 of H.R. 1807 is unwise
and unworkable. More importantly, Section 7, Paragraph 22 of H.R.
1807 is discriminatory and raises serious constitutional considera-
tions. One must question the constitutionalityvof a law that pro-
hibits minority owners from selling their businesses if those busi-
nesses have ongoing contrects that were received as a result of
the 8(a) negotiated procurement process. Other programs including
the small business set-aside program, the DOD SDB set—-aside pro-
gram, as well as the sole—source provisions of the Competitionvin
Contracting Act, provide contracting opportunities for non—minority
owned large and small firms. There has never been any suggestion
that thevowner of_avnon-8(e) conpany should;be prohibited from
selling a small‘minority bnsiness merelyébecause the owner obtained
contracts on a basis other than through full and open competition.
It would be discriminatory for Congress to pass legislation that .

would place this restriction on minority owners of small businesses
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while, for example, large companies which receive sole-source

‘ . contracts are not required to be unreasonably restricted in this

13/
fashion.

13/ sole-source contracts are routinely granted pursuant to
exceptions to .the Competition in Contracting Act when for example:

(1) the property or services needed by the executive agency are
available from only one responsible source and no other type
of property or services will satisfy the needs of the execu-
tive agency; : ’

(2) the agency's need for the property or services is of such
an unusual and compelling urgency that the United States
would be seriously injured unless the agency is permitted
to limit the number of sources from which it solicits bids
or proposals;

(3) it is necessary to award the contract to a particular source
or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing
property or services in case of a national emergency oOr to

achieve industrial mobilization, or (B) to establish or
maintain an essential engineering, research, or development

capability to be provided by an educational or other nonprofit
institution or a federally funded research and development
center;

(4) the terms of an international agreement or a treaty between
the United States and a foreign government or international
organization, or the written directions of a foreign govern-
ment reimbursing the agency for the cost of the procurement
of the property or services for such government, have the
effect of requiring the use of procedures other than compe-
titive procedures; :

(5) a statute expressly authorizes or redquires that the procurement
be made through another agency or from a specified source,
or the agency's need is for a brand-name commercial item for
authorized resale; or

(6) the disclosure of the.égency's needs would compromise3thé
“national security unless the agency is permitted: to limit .the
number of sources from which it solicits bids or proposals.

41 U.s.c. § 253(c), see also 10 U.S.C. § 2304(c). No restrictions

exist on the resale of large businesses performing these sole-source
contracts. : _ '
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Moreover, Section 7, Paragraph 22 of H.R. 1807 is contrary
to the purpose of the 8(a) program. As repeatedly expressed by
Congress that purpose is to provide opportunities for full'parti—
cipation in the free enterprise system by socially and economicaily
disadvantagedvpersons in order to obtain social and economic
_Aequal{ty for such perSons and'improve:the function of“the national
ecdnomy. See 15 U.S.C. § 631. This Qoal of economic equality ié
not intended for anonymous corporate entities, but rathef to assist
disadvantaged persons to move into the mainstream of a competitive

14/
society.

To argue that the Amex sale was improper and incoﬂzistént
with the goals of the Section 8(a) program, one must ignore the
true goal of the‘8(a) program: to obtain social and economic equa-
lity for socially and economically disadvantaged individuals.

At the time when Amex was sold, most of its options were un-
funded. Contracting agencies were not required to exercise those
options but chose to do so. Perhaps the reason many of the options

were exercised was because they would be performed by the existing

Amex division effectively. The management team, including minority

li/ As stated by the Congress, the purposes of the program are to:

(A) foster business ownership by individuals who are both
socially and economically disadvantaged;

(B) promote the competitive viability of such firms Dby
providing such available contract, financial, technical,
and management assistance as may be necessary; and

- (C) clarify and expand the program for procurement bv the . _
" United States of articles, ‘equipment, supplies, services,
materials, .and construction work from small business '
concerns owned by socially and economically disadvantaged

individuals.

15 U.S.C. § 631.
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employees assembled by the company, performed the contract except
where options were not exercised and the business went to another
company.

An Administrative Law Judge found that the SBA would probably
not succeed in‘'a case challenging the Amex sale. The SBA's own
documents involved in the question of Amex's size determination
support this contention where the SBA Office of Hearings and Ap-
peals, in granting Amex's motion to stay enforcement of the Asso-
ciate Administrator's adverse size determination, ruled:

I [Judge Benjamin Usher] find that the Appellant [Amex]

has demonstrated a sufficient likelihood of success on the

merits of this Appeal, and that the Appellant has demon-

strated that it, and not the Agency, endures the balance

of hardships in this matter. Although given ample

opportunity to do so, the Agency has not shown that it

will be harmed to any significant degree by the eftect

of [the] stay of the [Associate Administrator's adverse

size determination of April 24, 1985.]

See Order Granting Appellant's Motion to Stay Enforcement of
Determination, Size Appeal of Amex Systems, Inc. (June 13, 1985).

At a later time, the Amex case was settled by the parties
without further litigation. There was no evidence in the record
to indicate any intended violation of SBA regulations or actions
taken other than in good faith. See Stipulation of Discontinuance
with Prejudice of the Appeal of Amex Systems, Inc., Size Appeal
of Amex Systems, Inc. (October 29, 1985). .Accordingly, the single
“example" offered to support a need for Section 7, Paragraph 22.
of H,R._1807 is not véry persuasive when it is stripped of rhetéric
and innuendo.

'The:goal of the Section 8(a) program--to provide opportunities

for full partiéipation in our free enterprise system by socially
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and economically disadvantaged persons will only be impeded by
Section 7, Paragraph 22 of H.R. 1807.

In conclusion, SBA regulations and procedures élready exist
to prevent 8(a) owners from "loading up" and ﬁhen selling all ar
a portion of their compahies. To enact a law restricting the
sale of an 8(a) concern while that concern is perfor@ing on
contracts it received on a negotiated basis while that firm was

in the 8(a) portfolio is discriminatory -and contrary to the goals

of the program.



'|" ASSOCIATION OF SMALL RESEARCH, ENGINEERING 501 CHURCH STREET, SUITE 315‘
A n AND TECHNICAL SERVICES COMPANIES VIENNA, VA 22180 (703) 255-5011

‘ 31 July 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles Lloyd, Executive Secretary
ODASD(P)DARS

c/o OASD (P&L) (M&RS)

RM 3C841, The Pentagon

Washington, DC 20301-3062

Ref: DAR Case 87-33
Dear Sir,

. This is to officially submit the position of the Association of Small
Research, Engineering and Technical Service (ASRET) companies in response to
the request in the May U4, 1987 Federal Register, page 16263 to provide
comments concerning the "interim rule" relative to contracting goals for
minorities.

Nearly 80 small hi-technology businesses, which make up the association,
have spent considerable time in reviewing and discussing this issue and as a
body have come to the following conclusions:

1. ASRET, as an association composed of small disadvantaged as well as
" non-disadvantaged hi-tech organizations, is highly in favor of supporting
small disadvantaged businesses during their early years and has no quarrel
with Section 1207 of the 1987 DOD authorization act in principle.

2. However, we do find that the specific omission of the source of
funding for the 5% set aside (and the 10% allowable overage of fair market
price) leaves it wide open to interpretation as to where the money will come
from.

3. Congressional intent regarding DOD awards to section 1207(a)
entities, is clearly evidenced by Section 846 of the proposed National Defense
Authorization Act for FY 88 and more specifically Paragraph b (7) in which it
states that "there shall be no reduction in the number or dollar value of
contracts awarded under Section 8(a) of the Small Business Act and under. the
small business set-aside program established under Section 15(a) of the Small
Business Act in order to meet the goal of section 1207 of the DOD
Authorlzation Act of 1987 "

y, It appears that DOD -and particularly the Navy Department, desplte
Congress' intent to leave small business set-asides (SBSAs) sacrosanct (see
Paragraph 3), has unfortunately implemented the legislation in a manner which
is very damaging to many small businesses and could be fatal -if not corrected.

5. What has happened recently in NAVSEA, and probably other actlvities,
is that procurements that were originally set-aside for small business as a
follow-on to previous SBSAs are being changed to small "disadvantaged"
. business (SDB) set-asides, thereby shutting out the incumbent small business
from competing as the prime contractor. This does a true disservice to the
incumbent who earlier had competed and won the contract in the first place.



It also does a disservice to the Government since the technical and managerial
skills employed and enhanced on the previous contract would not be available
to perform due to reassignment or loss of personnel.

6. Under these conditions, it appears that a reasonable solution until
the interim regulation is finalized is to implement the SDB set-aside program
on new procurements rather than those already supported by small business
incumbents. : : :

_ With regard to the final regulation, it is recommended, nay urged, that in
keeping with congressional intent to help small disadvantaged businesses yet
protect the sanctity of its other small and minority programs, DSARC should:

a. Impose on large businesses the requirement to subcontract at least
5% of its contract dollars on each award to small disadvantaged businesses and
5% to other small businesses.

be. Require each large business to justify to the satisfaction of the
cognizant Contracting Officer why he can't meet that goal.

Ce. Ban any reduction in the existing share of small business awards,
unless the existing goal is exceeded.

In regard to the above dissertation a report containing a more detailed
discussion was hand delivered to Colonel Guenther this past week (Analysis of
the Five Percent Disadvantaged Contracting Goal by ASRET), a copy of which is
enclosed herein. S

Before closing, I would like to offer the services of ASRET and/or its
members to participate in any ad hoc discussions or reviews which could have
an impact on small business.

Also, please call me any time if you are desirous of impromptu thoughts
or opinions on any subject where small business may be involved. I will be
only too willing to help.

Very truly yours,

K

R. Kenneth Misner :
~ President

ce: R. Manderson, ASRET
Executive Director
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IMPLEMENTATION OF THE FIVE PERCENT

DISADVANTAGED CONTRACTING GOAL

I. EXECUTIVE SUMMARY

A. The 1987 DOD Authorizatién Act Section 1207

(]

Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987
(Public Law No. 99-661) establishes a five
percent goal for DOD contract dollars awarded
to small disadvantaged business. Congress
placed section 1207 into the Act during the
Conference Committee meeting. The Congress
directed a report on the impact of this
program on small (non-disadvantaged)
concerns. Congress intended this rule to put
teeth in FAR Subpart 19.7 requiring
subcontracting plans for large businesses.
Small business concerns harbor no objection
to increased subcontracts between large and
disadvantaged business.

In the 1988 DOD Authorization bill, passed
one month after release of the DOD interim
rules, the House of Representatives expresses
its disapproval of small business
victimization under the 1987 DOD
Authorization Act by mandating:

(1) no reduction in the number or dollar
value of small business set aside
contracts due to the five percent
initiative; :

‘(2) large business subcontracting to small

disadvantaged business and break-out of
contracts from large concerns to meet
‘the five percent goal;

(3) enforcement of'long silent, existing

‘amendments to the Small Business Act ‘
(Public Law No. 95-507) requiring large
pusiness to implement meaningful small
and disadvantaged subcontract plans;

- (4) _implementation .of the five percent goal

without harming the small business set
aside program and small businesses
developing within the program; and



(5) designation of section 1207 acquisitions
before DOD issues a solicitation, to
prevent small business from wasting
precious bid and proposal preparation
and other precontract costs.

Implementation

On May 4, 1987, the DAR Council issued
interim DFARS requlations allowing only small

- disadvantaged businesses to compete for

contracts after June 1, 1987 when the
contracting officer determines (1) he, or

- she, can expect offers from two or more

responsible small disadvantaged businesses

- and (2) contract price remains within ten

percent of an elusive "fair market price".

On June 2, 1987, the House of Representatives
clarified its intention that the five percent
program target large business subcontracts
rather than work previously performed by
small contractors. The DAR Council did not
have the benefit of this clarification, nor
reflect this intention, in its interim
regulations.

The interim rule of two stands inconsistent
with FAR 19.501(g), which requires that small
business set aside procurements remain set
aside for small business:

Once a product or service has been
acquired successfully by a contracting
office on the basis of a small business
set aside, all future requirements of
that office for that particular product
or service shall . . . be acquired on
the basis of a repetitive set aside.

The interim rules suffer from internal
inconsistencies professing protection for
small concerns but failing to obligate any
effort by large business. For example,
without assigning any role to large-
contractors, the interim rules seek "to
ensure that small businesses as a class are
not penalized. . . ." 52 Fed.:Reg. 16263
(May 4, 1987). 1In reality the reverse
occurs. See examples, infra pages 5-8;
Appendix A. ‘ ‘

Fair market price lacks clear definition. It
appears an arbitrary, highly subjective,
determination whose inconsistent imple-
mentation appears likely.
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The interim rules provide for no technical
review of a contractor's qualifications and
experience by the SBA or anyone else. Set
asides without technical competence lack
credibility. '

The new standard reflects the rule of two
standard traditionally used in determining
whether to set aside a procurement
exclusively for small business participation.
The ten percent price preference, however,
directly threatens the traditional set aside
'program. Under this laudable, -and more
liberal, standard for disadvantaged '
contractors, contracting officers feel
compelled to transfer traditional set aside
acquisitions to disadvantaged contractors.

Other proposals, not yet promulgated as
requlations, would grant disadvantaged
contractors a ten percent preference ‘in
acquisitions not set aside for disadvantaged
contractors and would allow sole source
awards to disadvantaged contractors. This
results in a ten percent subsidy out of the
defense budget for disadvantaged contractors.
These proposals appeared without coordination
with the Congressional Budget Office and
before the June 1987 clarification concerning
the role of big business.

Naval Sea Systems Command ("NAVSEA") services
already contribute approximately 50 percent
of available contract actions to
disadvantaged concerns. Exemption of NAVSEA
services would allow small concerns to
survive and continue this generous
contribution to the disadvantaged contractor
community. See statistics infra pp. 5-8.

The interim rule and the | two prbpoSals will
harm small business because: _ :

(1) Small business and disadvantaged.

' business generally perform within the
same size requirements. The
disadvantaged rule of two, unlike the
small business rule of two, however,
allows:a ten percent preference for
disadvantaged set asides. ' This
precludes small contractors from
competition for work they performed as
incumbents. Contrary to congressional
intent, contracting officers already
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D. Preserve Small Business Goals

Ban a reduction in the existing share of small
business awards. This insures a meaningful small
business goal. Leave undisturbed that work
previously performed by small business pursuant to
FAR 19.501, FAR 19.503 and FAR 19.506, which
require work already performed by small concern to
remain set aside for the small concern that
previously performed the work. .

E. Public Notice

Make all Commerce Business Daily classifications

of solicitations final to prevent a waste of bid
and proposal preparation costs. Provide meaningful
advance .notice to all concerns affected by a
removal of an acquisition from the set aside
program.

III. STATISTICS SHOW THE INTERIM RULE
VICTIMIZES SMALL BUSINESS

A. Statistics Confirm The Small
I Business Program Will Suffer

Statistics, in Appendix A, show sample Navy
acquisitions, as a representative example,
from small contractors and disadvantaged
contractors. The statistics bear out that
meaningful allocation of contract work to
both small business and small disadvantaged
business occurs in only the services area.
The interim rule of two pits the success of
these two important interests against each
o . other -- something Congress explicitly
disapproves. See H.R. 1748 § 846(Db).

Finer distinctions expose impending disaster.
The two charts located in Appendikx A statis-
‘tically confirm that: o

"(1) focusing on NAVSEA as a representative
procuring activity, disadvantaged
businesses perform 85.5 percent of their
work in the services area (195 contract
actions), but less than 15 percent in
all other contract areas combined (33
contract actions). :

. (2) Using fiscal year 1986 figures, the five
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these two important interests against each
other -- something Congress explicitly
disapproves. See H.R. 1748 § 846(Db).

Finer distinctions expose impending disaster.
The two charts located in Appendix A statis-
tically confirm that:

(1) focusing on NAVSEA as a representative
procuring. activity, disadvantaged
businesses perform 85.5 percent of their
work in the services area (195 contract
actions), but less than 15 percent in
all other contract areas combined (33
contract actions).

(2) Using fiscal year 1986 figures, the five
. percent goal in the NAVSEA Contractor

Advisory and Assistance Services
("CAAS") subsector will require an
additional $15.9 million in contract
actions, nominally averaging $400,000
each. If the budget is constrained to
the 1986 level, the interim rule thus
will reduce CAAS set aside actions from
111 to 71 in number, a reduction of 36

. percent.

(3) Applying the five percent goal to the
total NAVSEA fiscal year 1986 budget of
$12,036.2 million, and assuming that
disadvantaged contractor awards will
average $400,000 each, NAVSEA will
remove $601.8 million and 1505 contfact
actions from the set aside program. ’
Since 85 percent of these figures are
attributable to the services area,
$511.5 million and 1279 contract actions:
will become disadvantaged contractor set
asides in the CAAS area. Thus, 1474
disadvantaged contractor set asides in
the services area and 771 in the CAAS
area will eclipse small business set

. asides to satisfy the -five percent o
'~ program without contributions from large:
contractors. : : '

e ¥

Lrhe assumption that awards will occur at $400,000 each
is conservative. The average value of past disadvantaged
. contracts was $200,000. :



(4) The result changes the existing (1986)
50:50 service contract ratio between
small disadvantaged awards and small
business awards to a 87.5:12.5 ratio --
precisely the opposite of what Congress
intended.

(5) 771 SDB set aside contract actions in
the CAAS subsector, using 1986 figures,
will consume $308 million. The 8(a) and
small business programs will cease to
exist.

B. A Sampling Of Navy Contractors
Exposes Impending Extinction

.-

° A survey of actual Navy service contractors
proves that DOD's implementation of section
1207 spells the end for many small

businesses:
Dependence On No. Of
Contractor Small Business Employees
Coded No. Set Aside Contracts At Risk
1 1008 140
2 98% 110
3 60% 55
4 84% 105
5 30% 142
° Ssuch severe business loss and layoffs:

(1) violate the congressional mandate for

the set aside program.

(2) hinder combetition by small business by
increasing indirect cost rates and
decreasing- technical competence.

(3) cause small business to forever lose key
employees. : A :

o one NAVSEA example illustrates the problem.

One Navy set aside procurement (PMS 312),
worth an estimated $1.1 million annually,
remained in the set aside program since
1984 -- until now. The Commerce Business
Daily synopsized the procurement on March 11,
1987 as set aside for small business and
informed interested small concerns that the
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Iv.

Navy would issue the Request for Proposals on
April 3, 1987. 1In detrimental reliance on
the announcement, the incumbent and other
small concerns diligently prepared for the
competition. The Navy, without notice (or an
opportunity to comment), moved the
procurement into the new program pursuant'to
the interim rule. When the Request for
Proposals came out several months late in
June 1987, small businesses discovered, to
their complete astonishment and disap-

' pointment, that, as a class, they are all

ineligible to compete for the procurement

'because the Navy set aside the solicitation

exclusively for disadvantaged contractors.

By such actions, and in an era in which DOD
restricts allowability of precontract costs,
DOD lulls small business into wasting scarce
proposal resources. The reclassification
spells disaster, particularly for the
incumbent, because the procurement represents
a significant part of the incumbent's
business. During the past several years the
incumbent developed an excellent project team
that it now must lay off indefinitely because
of its devastating revenue loss.

CONGRESS DISAPPROVED DOD'S UNWARRANTED
TRADEOFFS AFTER PUBLICATION OF THE

INTERIM REGULATIONS

A.

Legislative History

Congress intended that DOD attempt to meet
the five percent goal through large business
subcontracting and break-out of work
performed by large business.

DAR Council's misguided efforts lack any
support -in nearly three decades of ' '
enthusiastic congressional support for small
business -set asides. Indeed, section 921 of

"~ the 1987 DOD Authorization Act substantially
- strengthens the set aside program by

" requiring DOD to set aside a fair proportion
. of contracts in- each industry category rather

than on an overall basis. The interim rules

~ cannot be reconciled with this strengthened

congressional mandate. ,
Both section 1207 and.its scant legislative

history lack specificity. See Appendix D.
The 1988 Act clarifies congressional intent.
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The House of Representatives passed its
version of the National Defense Author
ization Act for Fiscal Year 1988, H.R. 1748,
and introduced the bill on the Senate floor
on June 2, 1987. A

H.R. 1748 establishes that Congress intended
large business subcontracting and break-out
of large business contracts to implement
section 1207 while maintaining existing set
asides: : '

(1) [Tlhere shall be no reduction in the
number or dollar value of contracts
awarded under the ... small business set
aside program ... in order to meet the
goal of section 1207...." H.R. 1748
§846 (b) (7).

(2) DOD must "[e]stablish procedures or
guidance for contracting officers to ...
set goals which Department of Defense
prime contractors should meet in
awarding subcontracts to ... section
1207 (a) entities, with a minimum goal of
5 percent for each [large] contractor
which is required to submit a subcon-
tracting plan under section g8 (d) (4) (B) ."
H.R. 1748 §846(b) (2) (A). Only large
concerns submit these subcontract plans.

(3) DOD must "[e]stablish procedures or
guidance for contracting officers to ...
provide incentives for [large] prime
contractors to increase subcontractor
awards to section 1207(a) entities."
H.R. 1748 §846(b) (2) (b).

(4) DOD must "[plrovide guidance to Depart-
ment of Defense personnel on the rela-
tionship among the following programs:

(A) .The program implementing section

: 1207 of the, Department of Defense
‘Authorization Act, 1987 (Public Law
.99-661; 100 Stat. 3973)...

(C) The small business set aside
program established under section
'15(a) of the Small Business Act (15
U.S.C. 644(a))." H.R. 1748
§846 (b) (4) .



(5) "With respect to a Department of Defense
procurement for which there is
reasonable likelihood that the
procurement will be set aside for
section 1207 (a) entities, require to the
maximum extent practicable that the
procurement be designated as such a
set-aside before the solicitation for
the procurement is issued." H.R. 1748
§846 (b) (6) .

(6) Allow partial disadvantaged business set
asides. H.R. 1748 §846(b) (11).

Appendix B explains that set asides remain
unscathed after almost three decades of
intense congressional and executive branch
scrutiny.

To implement the congressional requirement
that agencies award a fair proportion of
contracts to small businesses:

The entire amount of an individual
acquisition or class of acquisitions ...
shall be set aside for exclusive small
business participation if the
contracting officer determines that
there is a reasonable expectation that
(a) offers will be obtained from at -
least two responsible small business
concerns offering the products of
different small business concerns and
(b) awards will be made at reasonable
prices. FAR 19.502.2.

Under FAR 19.501(g), gquoted supra p. 2, FAR
19.503(d) and FAR 19.506, and well entrenched
from years of DOD practice under the DAR and.
ASPR, once DOD sets aside an acquisition (or
class of acquisitions) for exclusive :
participation by small concerns, it cannot
remove the acquisition from the set aside.
program. This limitation stands as a logical’
conclusion from the correct application of
the rule of two. Taking acquisitions from
the set aside program to: fuel the new five
percent goal contradicts this well planned
set aside policy. ‘ : -
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Proposed Sole Source Contracts

The DAR Council proposes sole sourcing when
the interim rule of two fails and only one
disadvantaged contractor exists.

Agencies would make sole source disadvantaged
contractor awards whenever a market survey
and a "sources sought" notice in the Commerce
Business Daily produces only small
disadvantaged business to satisfy
solicitation requirements. 52 Fed. Reg.
16289-90 (May 4, 1987).

This proposal threatens the survival of the
traditional small business set aside program
and those developing businesses within that
class.

Ten Percent Price Preferences

Under another proposal, a ten percent price
preference differential would benefit
disadvantaged offerors. Agencies would make
award to a small disadvantaged offeror whose
offer fell within ten percent of the low
offer.

This proposal will skew substantially
published evaluation factors, particularly in
negotiated acquisitions.

DAR Council presently studies criteria for
applying the differential, and whether

agencies should use the procedure only for
unrestricted acquisitions, or in both set

~aside and unrestricted acquisitions.

The Defense Budget Cannot Fdnd

This Ten Percent Subsidy

Both the interim rule and the two proposals
pose grave unnecessary consequences for the
defense budget. Achievement of the five
percent program through large contractor,
subcontracts does not require this subsidy.

An example illustrates the dangers. The 1987
National Defense Authorization Act authorizes
the U.S. Navy to spend approximately $31.7
billion. The Navy could allocate five
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percent of this sum -- $1.58 billion -- to
the minority contracting goal. Up to ten

percent of $1.58 billion, or up to $158.5

million, will subsidize the new program.

Although subsidization of minority programs
advances desirable social goals, the interim
rule appears likely to channel up to $158.5
million from the Navy budget without regard
" to the availability of competitive small
concerns that previously did the same work
for ten percent less, and even more
significantly, appears likely to remove
critical funding from the traditional set
aside program.

E. Self Certification Invites Abuse

° DAR Council's interim rule proposes self
certification of minority status despite
recent exposure of fraud, fronts and
misrepresentation in the 8 (a) program. Under
the interim rule, all an offerer must do to
participate in the five percent program is to.
"represent in good faith that it is a small
disadvantaged business (SDB) at the time of
written self certification." 52 Fed. Reg.
16265 (May 4, 1987) to be codified at 48
C.F.R. §219.301(1).

° The interim rule provides no check on self
certification except a theoretical
competitor's protest. Such protests appear
unlikely due to the inability of competitors
to gain access to the internal business
documents of a competitor. Such records,
particularly financial records, would
establish the true beneficiary of corporate
profits. B :
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APPENDIX A:

STATISTICS ON NAVY CONTRACT AWARDS TO SMALL
BUSINESS AND DISADVANTAGED BUSINESS -



%

FISCAL YEAR 1986 STATISTICS

QEEABIMENT'OF NAVY & NAVAL SEA SYSTEMS COMMAND

SOURCE :

PINPOINT DATA SYSTEM

(IN MILLIONS OF DOLLARS)

Size SB Set Aside (CAAS)

Summarized from Navy data on succeeding pages.-

TABLE 1
- 8(a) AND SMALL BUSINESS NAVY NAVSEA
MINORITY AWARDS =~ ] 6 ACTIONS | & ~__ ACTIONS _|
Total Procurement _____ _ _ﬁZJléﬁiémm“82J§l7m“mm1219§§a3m“,M§2§§MHH
Subtotal Minority Proc. 568.5 2,949 185.3 228
7% of Total Proc. 1.2 3.5 | 1.5 5.7
Total Proc. (Service) 12,048.8 36,111 2,023.1 2138
Minority Awards (Service) 500.3 2,452 77.5 195
% of Total Proc. 4.1 6.8 41.8 85.5
Size Min. Awards (Service) 204,038 400,000 _
*
TABLE 2
CONTRACTOR ADVISORY & NAVY NAVSEA
ASSISTANCE SERVICES S __ _ACTIONS | $ . . ACTIONS |
Total Proc (CAAS) . .} 2,751.7 | 6,118 0318.9 | . 620 .
8(a) and Small Business 89.1 491 39.8 102
- Min. Awards % Of Total ; :
Proc. (CAAS) - . . . ..\ . .3.2. ...8.0 2.4} 165
- Small Business Set Aside 168.6 1,118V 41¥3 111
- % Of Total Proc. (CAAS) 6.1 | 18.2 12.6 17.9
150,805 - 372,072
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APPENDIX B:

HISTORICAL CONGRESSTIONAL AND EXECUTIVEi
BRANCH COMMITMENT TO THE SET ASIDE PROGRAM



full productive capacity, (2) to be in
, the interest of war or national defense

: programs, (3) to be in the interest of

assuring that a fair proportion of the

total purchases and contracts for

property and services for the Government

in each industry category are pliced

with small-business concerns....

The Aimed Services Procurement Act contains parallel language:

"it is the policy of Congress'that'a ﬁg;g_prquggiég of the

purchases and contracts entered into under this chapter be

placed with small business concerns."3

DOD considers the fair proportion mandate as.a floor
or minimum on the allocation of federal contracts to small
business. As explained by the United States Court of
Appeals for the Fifth Circuit:

We are unable to conclude that the DOD's
~apparent decision that the mandate is a
: floor constitutes an unreasonable -
‘ construction of the statutory language.
The fair proportion standard is not an
end in itself, but a means of enforcing
the purposes of the Small Business Act
and the Armed Services Procurement Act,
i.e., the protection of our country in
time of national emergency and the
promotion of its economic well-being.
Given the exceptional deference due
decisions of administrative agencies
charged with implementing congressional
desires and the absence of any evidence
of a contrary congressional purpose, we
may not overturn the agency determina-
tion that Congress intended small
businesses to receive at least a fair
proportion of government procurement

214. § 644(a) (emphasis added).

310 U.S.C. § 2301(c) (emphasis added).



(Footnote Continued)
for Federally Supported Programs: Hearing Before the
Subcomm. on Government Procurement and International Trade
of the House Permanent Select Comm. on Small Business, 93d
Cong., lst Sess. (1973); Commission on Government
Procurement Recommendations and Labor Surplus Area
Procurement: Hearings Before the Subcomm on Government
Procurement of the Senate Select Comm. on Small Business,
93d Cong., lst Sess. (1973); House Select Comm. on Small
Business, The Position and Problems of Small Business in
Government Procurement, HR Rep. No. 1609, 92d Cong., 2d
Sess. (1972); The Position and Problems of Small Business in
Government Procurement: Hearings before the Subcomm. on
Government Procurement of the House Select Comm. on Small
Business, 92d Cong., lst Sess. (1971); Small Business and
Labor Surplus Area Set-Asides and 8(a) Contracts: Hearing
Before the Subcomm on Government Procurement of the Senate
Select Comm on Small Business, 91st Cong., 2d Sess. (1970);
Small Business in Government Procurement - Before and After -
Defense Cutbacks: Hearings Before the Subcomm. on Government
Procurement of the House Select Comm. on Small Business,
91st Cong., 2d Sess. (1970); House Select Comm. on Small
Business, Small Business in Government - Before and After
Defense Cutbacks, HR Rep. No. 1608, 91st Cong., 2d Sess.
(1970); The Position of Small Business in Government
Procurement: Hearings before Subcomm. No. 2 on Government
. Procurement and Economic Concentration of the House Select
Comm. on Small Business, 90th Cong., 1lst & 2d Sess.
(1967-1968); House Select Comm. on Small Business, The
Position of Small Business in Government Procurement, HR
Rep. No. 1975, 90th Cong., 2d Sess. (1968); Government
Procurement - 1966: Hearing before the Subcomm. of the
Senate Select Comm on Small Business, 89th Cong., 2d Sess.
(1966); House Select Comm. on Small Business, Small Business
subcontracting and Set-Aside Programs, HR Rep. No. 2341,
89th Cong., 2d Sess. (1966) Small Business Subcontracting
and Set-Aside Programs: Hearings Before Subcomm. No. 2 on
Government Procurement of the House Select Comm. on Small
Business, 89th Cong., lst Sess. (1965); The Role of Small
Business in Government Procurement: Hearings Before the
Subcomm of the Senate Seléct: Comm. on Small Business, 88th
Cong., 2d Sess. (1964); House Select comm. on Small :
Business, Government Small Business Procurement Policies and
Programs, HR Rep. No. 1937, 88th Cong., 2d Sess. (1964);
Government Small Business Procurement Practices and
Programs: Hearings Before Subcomm. No. 2 on Government
Procurement of the House Select Comm. on Small Business, .
: : : (Footnote Continued)
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B. Even Before Franklin Roosevelt's New Deal,
A Fair Proportion Of Federal Contracts Were
Allocated To Small Business

As early as 1934, Congress was concerned about the
fufure of American small.busineSS. In that year; Congress
gave the Reconétructioaninénce Corporation the power to
assist small businesses.7 DuringHWOrld War 1T, Conéress
again expressed grave concern.whether'the‘small business
community could help meet war time demands, and whether
economic concentration inevitably caused by war production
would debilitate small business. To allay these_concerﬁs,
Congress enacted the Small Business Mobilization
Act of 19428, which created the Smaller War Plants
Cérporation to help small business support the war effort.
Congress, however, cregged the Corporation as a temporary

agency and the Corporation closed its doors in January 1946.

(Footnote Continued)

88th Cong., 1lst Sess. (1964); The Role of Small Business in
Government Procurement - 1962-1963: Hearing Before the
Senate Select Comm. on Small Business, 87th Cong., 2d Sess.
(1962); House Select Comm. on Small Business, Small Business
and Government Procurement, HR Rep. No. 2562, 87th Cong., 2d
Sess. (1962); The Role of Small Business in Government
Procurement - 1961: Hearings Before the Subcomm. of the ,
Senate Select Comm. on Small Business, 87th Cong., lst Sess.
(1961); Government Procurement - 1960: Hearings Before the
Subcomm. of the Senate Select Comm. on Small Business, 86th

. Cong., 2d Sess. (1960).

7§>56, Reconstruction-Finance Corpotation Act, formerly

15 U.S.C. § 606b.

856 stat. 351 (1942).



After the dissolution of the GCorporation, the Reconstruction
Finance Corporation received its contract assistance powers.
During the Korean War, Cdngress created the Small

Defense Plants Administration, with functions similar to
those of the old Smaller War Plants Corporation’9 Thevnew
agency possessed several acquisition functions, including
the power to issue certificates of competency, to contracf
with procuring agenciés and subcontfacf the work to small
businesses, and to advise small businesses about defense
contracting.lo Congress and the Eisenhower Administration
dissolved the Small Defense Plants Administration in 1953 to
create the SBA and the multitude of small business programs-

‘ . . 11
now in existence.

IDefense Production Act of 1950, 65 stat. 131 (1951).
10,4 " |

11_See generally, 15 U.S.C. § 631 et seq.
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FEDERAL ACQUISITION REGULATION SUPPLEMENT
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e

PART 219—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS.
CONCERNS . .. .. . =

6. Sections 219.000 and 219.001 are
added immediately before Subpart 2191
to read as follows:™ Lo

-219.000 Scopeofpart. =~ .

(a) (S-70) This part also implements
the provisions of Section 1207, Pub. L.
99-661, which establishes for DoD a five
percent goal for dollar awards during
Fiscal Years 1987, 1988 and 1989 to small
disadvantaged business (SDB) concerns,
and which provides certain * ="
discretionary authority to the Secretary
of Defense for achievement of that
objective. e
219.001. Definitions. ! ) _

“Asian‘Indian American,” meansa’
United States citizen whose origins are
India, Pakistan, or Bangladg'?h. A

“Asian:Pacific American,” means a
United States citizen whose origins are
in Japan, China, the Philippines, -
Vietnam, Korea, Samoa, Guam, the U.S.
Trust Territory of the Pacific Islands, the
Northern Mariana Islands, Laos, -~~~
Combodia, or Taiwan.

“Economically disadvantaged
individuals” means socially
disadvantaged individuals whose ability
to compete in the free enterprise system
is impaired due to diminished . = -*
opportunities to obtain caplta.l and
credit as compared to others in the same
line of business who are not socially -
disadvantaged.. = < . 0 oo

“Fair Market Price.” For purpoges'of :
this part, fair market price is a price -
based on reasonable costs under normal
competitive conditions andnoton - -
lowest possible costs. For methods of -
determining fair market price see FAR
19.806-2..- - .t . o smdTon

- “Native American,” means American
Indians, Eskimos, Aleuts, and native :. -

Hawaiians; * - .7 0T 8-
“Small business concern,” means a -

" concern including its affiliates, that s -

independently owned and operated, not
dominant in the field of operation in ..

" .which it is bidding on Government ~.. -

contracts, and qualified ag @ small 5% .

. business under the criteria-and size:: -  {requirements.: ) ¢ eiuinipemg e e o
. standards in 13 CFR Part 121 x.2unsi

_“Small.disadvantaged business-(SDB)
concern,” as used in this part, means a.
small business concern.that (a) is at :.=:
least 51 percent owned by one or more
individuals who are both socially and:.
economically.disadvan ors i

. publicly owned business having at least

51 percent of its stock owned by one or
more socially and economically. . - -
disadvantaged individuals._(b) hasits ..
management and daily business . .

controlled by one or more such -’ -
individuals, and (c} the majority of the
- earning of which accrue to such socially
and economically disadvantaged - :
individuals. - ¢ 0 as s iee
+*Socially disadvantaged individuals"
means individuals who have been -~
subjected to racial or ethnic prejudice or
cultural bias because of their identity as
a member of a group without regard to
their qualities as individuals. -~ ~-° - -
7. Section 219201 is amended by =~~~
adding paragraph (a) to read as follows:
219201 General policy. Celra AT

(a) In furtherance of the Government
policy of placing a fair proportion of its
acquisitions with small business . - _
concerns and small disadvantaged
business (SDBs) concerns, section 1207
of the FY 1987 National Defense . .
Authorization Act (Pub. L. 99-661) -
established an objective forthe .-
Department of Defense of awarding five
percent of its contract dollars during -
Fiscal Years 1987, 1988, and 1989to . *
SDBs and of maximizing the number of
such concerns participating in Defense
prime contracts-and subcontracts. It is -

. the policy of the Department of Defense
- to strive to meet these objectives: .. -

through the enhanced use of outreach.
efforts, technical assistance programs,
the section 8(a) program, and the special
authorities conveyed through section
1207 (e.g.. through thé creation of a'total
SDB set-aside). Integard to technical
-agsistance programs, ftisthe” ~."< -
Department's policy to provide SDB
concems technical assistance, to include
information about the Depaitiment's SDB

Program, advice about acquisition” " . | -

procedures, instructions on preparation

of proposals, and such other assistance

as.is consistent with the Department’s
mission. o pnoiansaendone
ei..0 ... 0 e .

.. B. Section 210.202-5 ‘Ils an'lehded by-
designating the existing paragraph as'~ -
- paragraph (a); and by adding anew " -

paragraph (b) to réad as follows: '+ -
sy TR e A

¥ (b) The Contractirig Officer shall * *
‘complete the following report for initial
awards of $25,000 or greatef, whenever
such award is the result of a Total SDB"
set-aside (219.502-72). This report shall.-

[N

- be completed within three days of ., -

award and forwarded through channels

-to the Departmental or Staff Director of
.Small and Disadvantaged Business .
Utilization. e e

- Individual Cor;(nctlhcuon Report

2. Action Date-

. 219.302 Protesting
representation.’ -

s PR R RS IS T DL

Set-Aside e

Total Small Disadvantaged Business (SDB) -
(DFARS 208.200-70) ¢ < “¥4::

{Over$25000) « .. . ~<:.r ‘
1. Contract Number s

o7 Whole
L itesm L ia v dollars
3. Total dollars awarded oo oo " 5.
4. Total value of fair market """ - .
price (See FAR 19.806-2) .ceiee o ©

" 5. Difference ((3) minus (4)) wwseem - o .

Lo

9. A new Subpart 219.3, consisting of
sections 219.301, 219.302 and 219.304, is
added to read as follows: - Sl
Subpart 219.3—Determinationof - --
Status as a Small Business Concem
219301 Representation by the otferor.

. (S~70) (1) To be eligible for award -
under 219.502-72, an offeror must .
represent in good faith that it is a small
disadvantaged business (SDB) at the - .
time of written self certification. -~

(2) The contracting officer shall accept
an offeror’s representation'in a specific:
bid or proposal that it is'a SDB unless -
another offeror or interested party ~ "~
challenges the concern’sSDB =~ ~ "
representation, or the contracting officer
has reason to-question the *- " """
representation. The contracting officer
may presume that socially and~ =~ -

-economically disadvantaged individuals

include Biack Americans, Hispanic " °
Americans; Native Americans; Asian' -
Pacific Americans, Asian Indian “~ ~***
Americans and other minorities or any"
other individual found to be - < =% .-
disadvantaged by the. SBA pursuant to
section 8(a) of the Small Business Act.-
Challenges of the questions concerning
the size of the SDB shall be processed in
accordance with FAR 19.302. Challenges
of and questions concerning the social -
or economiic status-of the offeror shall .

be processed in accordance with:«i:ix. -

219302 ;. ;T el !

- (5-70) Protesting a DB

representation. (1) Any offeror or other
interested party may, in connection with
a contract involving a SDB set-aside or -
otherwise involving award toa SDB

“ based on preferential-consideration, "

challenge the disadvantaged business -
status of any offeror by sendingor- - =~

- delivering a protest to the contracting’ -

officer responsible for the particular-- -
acquisition. The protest shall contain the
basis for the challenge together with -

ced

SRR TETE X, T Tt e TT ST — VN
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publication of the referenced proposed - (iv) Enter Code 4 if the award was ... . (d) (S-72) When the proposed o
e. Comments are invited. « .. ... 0" ‘totally set-aside for small disadvantaged -:‘acquisition provides for a total small-
ents from small entities .. .- -businesses pursuant t0-219.502-72:2. . 4 't ‘disadvantaged business (SDB) set-aside -
erning DFARS Subpart 219.8 will . ;. ., -(v) Enter Code 5 1f the.award was.viti: "under 206.203 (S-72), state: “The. = * -
M¥%0 be considered in accordance with,. .. .;made to a:small‘dlsadvan.t‘a‘gedmlnewri”rfprop@gd.oojmacg listed hereis 2100~~~
Section 610 of the Act. Such comments ... pursuant t0.18.7001:an award;was made:0-percent small disadvant ed business -

. v b . ] w ag . ‘.
must be submiited separately and cite’ " based on the applicatiom of & price:issx5movget-aside. Offers from concernis other ' -
DAR Case 87-610D !‘{,‘?"F@#PPP“EQB _f;differential. 1f award was made to.a #i5: than small disadvantaged business " v

C. Paperwork Reduction Act - il disadvantaged bysiness concernys< conceins are not solicited.” "~ I
s D e s without the application-ofe pricafacanieco: d) (5-73) When thi s Broposed !
" Thé interim rule does not impose Nifferential (Le: the smallad: (5USE Sowid iy cqulgition 18 bels 110 Proposs
" information collection requirements't: 3::5% e buslzessvras the Jowassia acquisition is beingconsidered for .- -
" “within the meaning of the Paperwork! 3 e e the differential);s @;é?l’?”“{lé. fotal small disadvabtaged: . ., -
- Reduction Actof 1880, 44 U.S:C: 350 gD '
- seq. and OMB approval of theInterim-
rule is not required pursuant to 5. CFR
Part 1320 et seq..a 54 31

D. Determination io ]
Regulation 75 ">

@gg:—!ﬁﬂtéflﬁé;ﬁr@ﬁﬁ@@nk#c“,ﬁ?@d here
#4473 being considered for 100 percent set- -
‘aside for small disadvantaged business .
(SDB) concerns. Interested SDB .- . -.
. 3/ concems should, as early as possible_
.. but not later than 15 days of this notice,
- ndicate interest in the acquisitionby. -
providing to the contracting office-above
.evidence of capability to perform and a
positive statement of eligibility asa. - .
prior public comment, fnasmuch as - . required by 252.218-7005; enter the code’? i':lm:mmgda::sﬁ::gﬁi I
present procurement procedures have " below which corresponds to the ethnic’™" ™ o 400 ate interest is not received from
e Retérmiried inadequate to atiain .+ Broup of the contractor; %! =i . “FITL ERE o e, the solicitation will be
| the prescribéd gaal. Comments received {0 o 0 contraetor?= S Tl gy T - o (enterbasis for
. in responsé to this Notice will be. ;- ;= categorizes the firm as being owned by" 2 ¥ uing the acquisition, e.g-100%:
evaluated' and incorpo ratéd i fat : Mia‘n‘-lndlaﬁ*mwéahgﬁ-ﬁ*:‘.m-“" s ".‘qun'll us!nz acq BidOI}- eg: triot d, ..
© - revisions to this rule. x5 - (i) Entet Code B1f the contfetor =172 0, el e aside with -
[ FeVISIONS e ok tegorizes thé firm ab being'owned'by - +100% small business set-aside with -
- List of Subjects in48 CFR .. evahiation preference for SDB concerns,
L ‘an : "-etc.) without further notice. Therefore,

sian:Pacifit Amercane: o
(iij) Enter Code C if the Confract (:eplies.to this notice-are requested from
. .- (enter all types business to

;. {nstructionss s 57 HI T
(1) Item EL; Ethidc Group. 1t the ™"

Inardarto. %ﬁ;éf{mgg‘semz goal-:

established by Congress | uring FY 1987, L B U e L s

DoD ha'&dete_rmihed'gur,iuant.m Pub. L. - iﬁﬁﬁéﬁﬁ%ﬁmﬁf&f&&&ﬁ
77 that compelling reasons existto.. \ 1o otor submitted the certification.

. : .

. pubhshi'ﬁl(eﬁthDFARS:chhnsei,Withéu

Parts 204, 208, %"

‘categorizes the firm s belnig owned by

B Govenﬁnent procureme! . Black Amei 3
: es W.Lloyd, - ¥ 7 Z . Black Ameticanss i I Sii: PIEIR e ey S Pl
ecutive Secretary, Defense Acquisition .~ (iv) Enter Code D if the contractor " b solicited in the event & SDB set:aside
Regulatory Council. "% ¥: =i s categorizes the firm as being owned by , 18 not made; e.g., all small business
B 46 CFR Parts 204, 205,206,  Hispanic Americans. - 25> & % * - concerns, all business concerns, elc) as
219 and 252 are amended as follows: . -~ (v} Batér Code B} if mgemnuw'o:;.;w - well as from SDB concerns.’- .- 7 ©
1. The authority citation-for 48 CFR-* i { categorizes the firm as ing owned byids o ooy ¢ AL
P s, 708, 21 and 252 continues - Native Americans: s oiiv:: 17 L - PART 206—COMPETITION, . -
SR iuws - (vi) Entep godﬁerixf xhbeéeonu'ac,t:dmgmv _(,.,;,.JQEQUIRE‘M , - Tt
Authority: § U.S.C301. 10 US.C2202, DoD i--categorizes the Lirm. &7 ing owned by >
Doy D PAR Supplement - Other minority, group funericans. -
© i PR N2 SO EREER N O (2) meedfq;osng;-::- 3 B
... (3) Reserved for OSD. . .
2 (4) R;esgr_ved forOSD. . -

to read as follows:< <.z 2" 73

5.A'new Subbart 208.2, eof;b'i;ﬁiig of
sections 206.203 and 70, is

“3+15% added to read ‘as follows: -~ . -,

3 W, ’:. s u 'I e e _:.;.i'.{.’a‘-.T ::.lfx.‘; ‘-: P R
et adhi nqau;re“:rxmi» B A T SN
. ' ’3: Section 205.202 i¥ an é‘ﬁdédl&‘yf’f-“'}fi’f‘fm “Set-aside for small b""""“""
 (d)(9) the sentence “Small *  ddding paragraphi (a)(4](S:70) foréad ag = tabor surplus areq COnPeme: . L.
(d)(9)the sentence 'SmALL L pewill - followstw i TN T ok du T Setasden for amitl
e Code KeSeb e T e, @aadvantaged business concars. -
R comn o d od dli,ng tﬁaoﬁ)’)(_? ). . (a)(4)(S—70) The exception at PAR % w:7zb () To fulfill the objective of section
. “unless the action is reportable under " - 5.202(a)(4) may not be-used for contract **- 1207 of Pub. L. 99-661, contracting
code 4 or’5 below.™; by adding " " - actions under 208.203-70: (See 205:207(d) ¢ officers may, for Fiscal Years 1887, 1988,
“paragraphs (iv) and (V) to paragraph - “- [ (S-72) and (S-78)-+ 25 - 4 T e ! " and 1989, set-aside solicitations to allow
(e)(3): and by revising paragraph (.o~ - « .o e . e - :-only small disadvantaged business
read as follows: #~ - T Fr o concerns as defined at 219.001 to
A T A : got‘l:pewundenheprooeduresdh; -
2045715 Instructions for completionof - Piae i . 8ul partzlﬂ.s.-Noupnntejm fication
DO Form 350, - o« v o 73) to read as follows:” " . .75 <)« - or determination and findingsis -
S el S S~ ., 205.207.. Preparation and transmittal of = .. required under this Part to set-aside 8
B  SYMOPSES... . et bt We N :1i contract action for lma_ll gliudy_an\aged

..[3)'. . ov' Ty - :-__".;:" " * e ... t VTSN .v“ PRSI business. <"~

2 Section 2046715 Is amended by
adding at the end of the infroductory
- text and before “Code’A™ in paragra]

.

2% 5

- 4 Section 205.207 is‘amended by
- adding paragraphs (d] (S-72) and {d)

r e, e
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§95.207 (R/C Rule7)Onwistchannels. - (DFARS) to implement section 1207 of - - ' the present rule addresses achievement

V\ may | operate? . ... . - - - the National Defense Authorization Act - of the goal as it pertains to SDB - -
21 {a) Your R/C stahon mwmnamlt . for Fiscal Year 1987 (Pub. L. 99-861), - - - concerns; other aspects of Section 1207
t only on the following chanels . - entitled “Contract Goal for Minorities.” -  will be addressed m subsequent
<4 reuencien e chiniomay b o e ey . lSuancEs. |
P (1) The following may . contracts using open. i - rule establishes a “rule ol'
i used to operate any kind afdevice (any 3 , competitive procedures, when practical - - M?ieuglm set-asides for SDB -
4 object or apparatus, excepianR/C - .. and necessary to facilitate achievement: * ocerns, which is similar in approach
= transmitter), including a madel a.u'ctafl . 'of a goal of awarding § percent of .. to long-st'andmg criteria woed to o
;. device (any small imitatiowof an . contract dollars to emall duadvamnged
i h L, determine whether acquisitions should
: aircraft) or a model surfacecraft device -  business (SDB) concems during FY 2987, - 1. .ot agide for smell businesses as a
(any small imitation of a béat; caror - : 1988 and-1988, provided the contract - “class. Spécifically, whenevera

vehicle for carrying peoplear objects, = - price does not exceed fair market cost -

except aircraft}: 26.995, 27815; 27.095. by more than 10-percent. The interim " ; contracting officer determines that

competition can be expected to result

e S

27.145, 27.195 and 27.255 Niiz.. . ruleiimplements the statute by requiring
(2) The following channels:mray on!y - _ that contracting officers set aside - ?hetw&en two or mare sb[lm concerns, and
L be used to operate 8 moddlaircraft -~ *  acquisitions, other than small pmcham that mem i“a:d"e“‘m:ﬂ le exmﬂlmm
: device: 72.01, 72.03, 72.05, 7207, 72.09. ** conducted under procedures of Federal .- _ at the aw. b pnice h not exceed
; 7211, 7213, 7215, 7217, 7218,72.21, -~ Acquisition Regulation {FAR) Part13, - market price by more than 10 percent, ;..
i 72.23,72.25, 72.27, 72.29, 7231, 72.33, for exclusive competition gmong SDB - the contracting officer is directed to :
- 72.35, 72.37, 7239, 7241, 7243, 72.45, . - concerns, whenever the contracting .-~ Teserve the acquisition for exclusive .
" 4 72.47, 7249, 72.51, 72.53, 7285, 7257, - officer determines that offerscanbe . . competition among such SDB firms. The.
y 72.59, 72.61, 72.63, 72.65, 7267, 72.69, anticipated from two ormore SDB - -Tule provides guidance concerning .
s 72.71, 72,73', 7275,72.77,7229,7281, -  concerns and that the cantract award Commerce Business Daily notices to
< 72.83, 72.85, 72.67,72.80, 728,79.83, - price will not exceed fair market price -  bidders concerning the SDB get-aside |
i 72.95, 72.97 and 7299 MHe. by more than 10 percent. ... . .. _ reservguon. s well as a ™sources
: (3) The following channefs i m, m], DATES: Effective Date: June 1. 1087 - sought"” announcement {o ensure that_ '

be used to operate a modelisurface craft - - {effective for all solicitations hsued on - ‘competition is enhanced whilealso .
devices: 75.41, 7543, 75.45,35.47, 75498, o after june 1, 1887). " ensuring that non-SDB cancerns are not

IR Ve R

75.51, 75.53, 75.55, 75.57, 7858, 7581, .~ Comment Date: Comments concerming  Misled in incurring bid or proposal casts.
75.63, 75.85, 7567, 75.60, 7571, 7573, - the interim rule must be received on or . . However, should effective competition
' 75.75, 75.77, 7579, 75.81, 7583, 7585, - before August 3, 1987, to be considered DOt materialize or pricing exceed the 10
- 75.87,75.9,75.91,7593,7595, 757 and . in formulating a final rule. Please cite percent factor, guidance is provided to -
3 75.99 MHz. - DAR Case 87-33 in all mmm the contracting officer conceraing
. (4) Channels 72.16.72.32¢nd 72.96 related to these subjects. withdrawal of the set-aside. .
g { MHz may also be used toeperate a ADDRESS: Interested pames ahould -~ In order to ensure that small :
s " model aircraft device or amodel surface . . gybmit written comments to: Defense businesses as a class are not penahzed
. 3 craft device until December20,1987. . . Acquisition Regulatory Council, A’!TN. by the new SDB set-aside procedure, it .
4 (5) Channels 72.08, 72.24.7240and - My, Charles W. Lloyd, Execative - .- - was decided not to apply SDB set-asides -
- g 75.64 MHz may also be usedito operate . . Secretary, ODASD (P} DARS, cfo’ OASD to small purchases conducted under . . .
3 a model aircraft devnce unil December . (P&L) {M&RS). Room 3C841, The Fﬂm. upon which
.\ 3 20, 1987. L = . e e Pentagon' Wash)ngtom DC mnm . hea\;ly‘:'ehance is placec(ll in mlﬂlng mﬂ‘
2 . ¢ . * .. RN RTHER INFORMA CONT. i small businesses as a clags receivea .
i (e) (Reserved.) L ::r“(l;:aduw Loyd, :xo:wﬁvem . fair propartion of DoD cantract dollars.
R 1 . T D Secretary, DARComL(zoz)m-vm‘ This approach ehoukd tend {0 reduce -
& 1 [FR Doc. 87-9784 Filed 5_1_@&‘5 ‘m] SUPPLEMENTARY INFORMATION - impact upon non-SDB small bnsmesses A
k3 e1Lma CO0E M - _ resulting from the new procedure, v wlule .
® e A Backgronnd PR .. = - facilitating attainment of thegod who e
o i e e -~.4='--As summarizedabove.section TR _ established by Congress. - -
% : DEPARTMENTOFDEFEEE - ~....- 1207(a), Pub. Lvs-esiestabﬂdxedm f”B RegulnoryﬁadbmtyAd'“' oo e
py "objective that § percent of total - =" " ~
- 48 CFR pmmmmztam .\eombinedDoDohl;gau«u(l.e.p i The interim rule myhnaignﬁcant .
252 e +-. procurement; research, development, - . -economic impact upoa a substantial
{ artment of Defense Faderal . ... .. A€8t and evaluation: construchon.and.:-, : aumber of small businesses, within ‘50
et 2‘9 isitio ense ~<“><“gperation and maintenan~e) for - - - S
- " °q|" “Ww ~Et“'contracts and subcontracts awerded - ‘
= Implementation of Sectiar 120708 . . ;. during FY 1967 through FY 1080, be1:+" - Initial Regulatory Flexibility Analysis is. ;
mdl;m' ; Set-Asldes for W entered into with (1) small - ..o~ ¥+ v deemed Decessary. Howevet.uanother
' antaged BusinessConcems .. . - 4isq dvantaged business (SDB) conoeras; - proposed rule will be issued shartly, . : ...
' ’ Aomnqmaamm : r¢2) historically Black coﬂegu.ul e . ~affecting the same topic.&eDoDm, it
_ ..~universities, and (3) minority - ..+ » determined that it is necessary hdehy
ACTION: Interim mle andqum
comment, ¢ ‘%l EINTES .~-ur- institutions. To facilitate mhncnld -+ preparation of that analysis, under -

»1.-that goal, Congress permitted DaD, én .- : .. authority of 5 U.S.C. 608, in order that
SUMMARY: mnefenoeh;uhmu 3 -.::"‘Secuon 1207(e) to use less then full and - _ - the cumalative impact of both roles © o
Regulatory (DAR}. Coundiw“eqnhhc -sopen competitive proceduresin- . . . - might be coneidered. The initial analysls T
comment ocacerning en tekerim nde + ::;~@warding coatrects, provided contract - - | will be provided to the Chief Counsel for
amending the Defense Fedierel .- ... -~ -prices do.not exceed fair market price - Advocacy. U.S. Small Business
Acquisition Regulation swlement -« by more than 10 percent. The scope of Administration, at the time of
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specific detailed evidence supporting
the protestant's claim.
{2} In order to apply to the acquisition
in question. such protest must be filed
ith and received by the contracting
officer prior to the close of business on

i the fifth business day after the bid

opening date for sealed bids. In
negotiated acquisitions. the contracting
officer shall notify the apparently
unsuccessful offerors of the apparently
successful SDB offeror(s) in accordance

with FAR 15.1001 and establish a

deadline date by which any protest on

the instant acquisition must be received.
{3) To be considered timely, a protest

~ must be delivered to the contracting

officer by hand or telegram within the

period allotted or by letter post marked

within the period. A protest shall also be

A considered timely if made orally to the

Bl contracting officer within the period

allotted. and if the contracting officer
thereafter receives a confirming letter
postmarked no later than one day after
the date of such telephone protest.

{4) Upon receipt of a protest of
disadvantaged business status, the
contracting officer shall forward the

protest to the Small Business

the geographical area where the
principal office of the SDB concern in
question is located. In the event ofa
protest which is not timely, the
contracting officer shall notify the
protestor that its protest cannot be
considered on the instant acquisition but
has been referred to SBA for
consideriation in any future acquisition;
however, the contracting officer may
question the SDB status of an
apparently successful offeror at any
time. A contracting officer’s protestis
always timely whether filed before or
after award.

(5) The SBA will determine the
disadvantaged business status of the
questioned offeror and notify the
contracting officer and the offeror of its
determination. Award will be made on
the basis of that determination. This
determination is final.

received by the contracting officer
within 10 working days after SBA’s
receipt of the protest, it shall be
presumed that the questioned offeror is

! a SBD concern. This presumption will
not be used as a basis for award without
first ascertaining when a determination

1 can be expected from SBA, and where

_practicable, waiting for such
determination, unless further delay in -

award would be disadvantageous to the
Government. -

Administration (SBA) District Office for -

-(6) If the SBA determinationisnot  °

219.304 Solicitation provisions.

{b) Department of Defense activities
shall use the provision at 252.7005, Small
Disadvantaged Business Concern
Representation, in lieu of the provision
at FAR 52.219-2, Small Disadvantaged
Business Concern Representation.

10. Section 210.501 is amended by
adding paragraph (b); by adding at the
end of paragraph {(c) the words “The
contracting officer is responsible for
reviewing acquisitions to determine
‘whether they can be set-aside for
SDBs.”; by adding at the end of
paragraph (d) the words “Actions that
have been set-aside for SDBs are not
referred to the SBA representative for
review.”; by adding at the end of
paragraph (g) the words “except that the
prior successful acquisition of a product
or service on the basis of a small
business set-aside does not preclude
consideration of a SDB set-aside for
future requirements for that product or
service."; to read as follows:

219.501 General

(b) The determination to make a SDB
set-aside is a unilateral determination
by the contracting officer.

. - [ ] - L

11. Section 219.501-70 is added to read
as follows: .

219.501-70 Small disadvantaged business
set-asides.

As authorized by the provisions of
section 1207 of Pub. L. 99-861, a special
category of set-asides, identified as SDB
set-aside, has been established for
Department of Defense acquisitions
awarded during Fiscal Years 1987, 1988,
and 1989, except those subject to small
purchase procedures. The authorization
to effect small disadvantaged business
get-asides shall remain in effect during
these fiscal yearsrunless specifically
revoked by the Secretary of Defense. A
“get-aside for SDB" is the reserving of
an acquisition exclusively for
participation by SDB concerns.

" 12. Sections 219.502-3 and 219.502-4

are added to read as follows:

219.502-3 Partial set-asides

These procedures do not apply to SDB
set-asides. SDB set-asides are .
authorized for use only when the entire
amount of an individual acquisition is to
be set-aside. :

210.502-4 Methods of conducting set-

asides. : .
(a) SDB set-asides may be conducted

by using sealed bids or competitive

‘proposals. : '

- {b) Offers received on a SDB set-aside

‘from concerns that do not qualify as

SDB concerns shall be considered
nonresponsive and shall be rejected.

219.502-70 [Amended])

13. Section 219.502-70 is amended by
inserting in the second sentence of
paragraph (b) between the word
“others” and the word “when” the
words “except SDB set-asides.”.

14. Séction 219.502-72 is added to read
as follows:

219.502-72 SDB set-aside.

(a) Except those subject to small
purchase procedures, the entire amount
of an individual a¢quisition shall be set-
aside for exclusive SDB participation if
the contracting officer determines that
there is a reasonable expectation that
(1) offers will be obtained from at least
two responsible SDB concerns offering
the supplies or services of different SDB
concerns and (2) award will be made at
a price not exceeding the fair market
price by more than ten percent. In
making SDB set-asides for R&D or
architect-engineer acquisitions, there
must also be a reasonable expectation
of obtaining from SDB scientific and
technological or architectural talent
consistent with the demands of the
acquisition.

(b) The contracting officer must make
a determination under (a) above when
any of the following circumstances are
present: (1) the acquisition history
shows that within the past 12 month
period, a responsive bid or offer of at
least one responsible SDB concern was
within 10 percent of an award price on a
previous procurement and either (i) at
least one other responsible SDB source
appears on the activity's solicitation
mailing list or (ii) a responsible SDB
responds to the notice in the Commerce
Business Daily; or (2) multiple
responsible section 8(a) concerns
express an interest in having the
acquisition placed in the 8(a) program;
or (3) the contracting officer has
sufficient factual information, such as
the results of capability surveys by DoD
technical teams, to be able to identify at
least two responsible SDB sources.

(c) If it is necessary to obtain
information in accordance with (b)(1} -
above, the contracting officer will
include a notice in the synopsis
indicating that the acquisition may be
set-aside for exclusive SDB participation
if sufficient SDB sources are identified
prior to issuance of the solicitation (see
205.207(d) (S-73)). The notice should .
encourage such firms to make their '
interest and capabilities known as
expeditiously as possible. If prior to
synopsis. the determination has been




Ly e

U IV Y P

SRR

Federal Register / Vol.

16267

52. No. 85 / Monday, May 4, 1987 | Rules and Regulations

made to set-aside the acquisition for

. SDB the synopsis should so indicate (see

205.207(d) (S-72)).

{d) If prior to award under a SDB set-
aside, the contracting officer finds that
the lowest responsive, responsible offer
exceeds the fair market price by more
than ten percent, the set-aside will be
withdrawn in accordance with
219.506(a). :

15. Section 219.503 is amended by
adding paragraph (S-70) to read as
follows:

219.503 Setting aside a class of
scquisitions.

. . . . ‘e

(S-70) If the criteria in 219.502-72
have been met for an individual
acquisition, the contracting officer may
withdraw the acquisition from the class
set-aside by giving written notice to
SBA procurement center representative:
{if one is assigned) that the acquisition
will be set-aside for SDB.

16. Section 219.504 is amended by
adding to paragraph (b) a new
paragraph (1) and by redesignating
paragraphs (1) through (4) as paragraphs

_(2) through (5) respectively, to read as

foll_ows:
219.504 Set-aside program order of
precedence.

(1) Total SDB Set-Aside (219.502-72).

17. Section 219.506 is amended by
adding paragraph (a), and by adding at
the end of paragraph (b) the words
*These procedures do not apply to SDB
set-aside.”, to read as foliows:

219.506 Withdrawing or modifying set-
asides. .

(a) SDB set-aside determinations will
not be withdrawn for reasons of price
reasonableness unless the low
responsive responsible offer exceeds the
fair market price by more than ten
percent. If the contracting officer finds
that the low responsive responsible offer
under a SDB set-aside exceeds the fair
market price by more than ten percent,
the contracting officer shall initiate a
withdrawal.

18. Section 219.507 is added to read as
follows: . -

219.507 Automatic dissolution of & set-
aside. : i

The dissolution of a SDB set-aside
does not preclude subsequent
solicitation as a small business set
aside.

19. Section 219.508 is amended by

. adding paragraph {S-71) to read as

follows:

219.508 Solicitation provisions and
contract clauses. T
- L ] L ] -« L ]

(S-71) ‘The contracting officer shall
insert the clause at 252.219-7008, Notice
of Total Small Disadvantaged Business
Set-Aside, in solicitations and contracts
for SDB set-asides (see 219.502-72).

.20. A new Subpart 219.8, consisting of

. sections 219.801 and 219.803, is added to

read as follows: .

Subpart 19.8—Contracting with the
Small Business Administration (the

6(a) Program)
219.801 General, )

The Department of Defense, to the
greatest extent possible, will award
contracts to the SBA under the authority
of section 8(a) of the Small Business Act
and will actively identify requirements
to support the business plans of 8(a)
concerns.

219.803 Selecting acquisitions for the &(a)
Program, :

(c) In cases where SBA requests
follow-on support for the incumbent 8(a)
firm, the request will be honored, if
otherwise appropriate, and will not be
placed under a SDB set-aside. When the
follow-on requirement is requested for
other than the incumbent 8(a) and the
conditions at 219.502-72(b)(2) exist. the
acquisition may be considered for a SDB
set-aside, if appropriate.

21. Section 252.219-7005 and 252.219-
7006 are added to read as follows:

202.219-7005 ~ Smafl disadvantaged
business concemn representation.

As prescribed in 219.304(b), insert the
following provision in solicitations
(other than those for small purchases),
when the contract'is to be performed
inside the United States, its territories or
possessions, Puerto Rico. the Trust
Territory of the Pacific Islands, or the
District of Columbia:

Small Disadvantaged Business Concern
vkwnuﬁoa .
XXX (1887) :

(a) Certification. The Offeror represents
and certifies, as part of its offer, that it

XXX is. not a small disadvantage business

~ concem.

(b) Representation. The offeror represents,
in terms of section 8{d) of the Small Business
Act, that its qualifying ownership falls in the
following category:

Asian Indian Americans
Asian-Pacific Americans

Black Americans -

Hispanic Americans

Native Americans

—_ Other Minority
{Specify)

(End of Provision)

§252.219-7006 Notice of totat small
disadvantaged business set-aside.

As prescribed in 219.508-71, insert the
following clause in solicitations and
contracts involving a small .
disadvantaged business set-aside. .

Notice of Total Small Disadvantaged
Business Set-Aside (. 1937)

(a) Definitions.

“Small disadvantaged business concemn.™
as used in this clause, means a small
business concern that (1) is at least 51
percent owned by one or more individuals
who are both socially and economically
disadvantaged. or a publicly owned business
having at least 51 percent of its stock owned .
by one or more socially and economically
disadvantaged individuals, (2) has its
management and daily business controlled
by one or more such individuals and (3) the
majority of the earnings of which accrue to
such socially and economically
disadvantaged individuals.

“Socially disadvantaged individuals”
means individuals who have been subjected
to racial or ethnic prejudice or cultural bias
because of their idenlity as a member of a
group without regard to their qualities as
individuals.

“Economically disadvantaged individuals™
means socially disadvantaged individuals
whose ability to compete in the free
enterprise system is impaired due to
diminished opportunities to obtain capital
and credit as compared to others in the same
line of business who are not socially
disadvantaged.

(b) General.. .

{1) Offers are solicited only from small
disadvantaged business concerns. Offers
received from concerns that are not small
disadvantaged business concerns shall be
considered nonresponsive and will be
rejected.

(2) Any award resulting from this
solicitation will be made to a small
disadvantaged business concern. .

{c) Agreement. A manufacturer or regular
'dealer submitting an offer in its own name
agrees to furnish, in performing the contract.
only end items manufactured or produced by
small disadvantaged business concerns in the
United States, its territories and possessions,
the Commonwealth of Puerto Rico. the US.
Trust Territory of the Pacific Islands, or the
District of Columbia. .

(End of clauée)

{FR Doc. 67-10099 Filed 5-1-87; 8:45 am}
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concerns, whenever the contracting
atheer.determines that offers can be
anticipated from two or more SDB
conerras and that the contract award
price will not exceed fair market price
hy more than 10 percent.

Pubiic comments are invited
cancermng other procurement methaods
which can reasonably be used to attain
the ubjective above. Presently, the DAR
Cuuncil is considering two additional
proBedures set out below which may
furni the basis of an additional proposed
rule on this topic, tentatively set for
publication on or about June 12, 1997,
The first proposal would establish,
under authority of “exception five"” of
the Competition in Contracting Act .
{CICA). 10 U S.C. 2304(c)(5). entitled
“Authorized or Required by Statute™ by
FAR 6.302-5, a procedure whereby
direct award could be made to an SDB
f:em. without providing for full and open
competition {as permitted by Section
12U7). in those circumstances where a
market survey and a “sources sought”
CBD notice identified only one
responsible SUB concern which could
fulfill DuD's requirenients. Use of the
authority would be limited to those
circumstances where SDB set-aside
criteria are not met, where realistic
pricing is possible (e.g.. through cost and

“oripetition is necessary to achieve the
3 percent goal.

A second proposal under
consideration involves establishing a 10
percent preference differential for SDB
concerns in certain sealed bid
compelilive acquisitions, when the
preference is determined necessary to
attuin the 5 percent goal. Under this
procedure. award would be made to an
utherwise responsible SDB concern
whose hid is within 10 percent of the
lew offeror’s bid. Consideration is being
given to extending this procedures for use
in cumpetitive negotiated acquisitions -
where source selection will he based
primarily on price. However, the
rocedure would not be utilized in
dcquisitions involving partial or Labor
Surpl: 5 Area set-asides, or small :
purch ases under FAR Part 13,
Constderation is presently being siven
to the criteria for application of the _
prefecence difforentil and whether i :
should be empliyed only when :

pricing data. or otherwise) and where
.ward without full and open

aequisitions ace totally anrestricted,
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TERANS ADMINISTRATION

AGENCY: Vetirans Administration.

ACTION: Proposed regulations.

\
SUMMARY: The Velerans Administration
(VA) is issuing'g proposed rule to the
Veteruns Adminfstration Acquisition
Regulation (VAAR). The proposcd rule
addresses the procedure for processing
Small Business Adniinistration
Certificate of Compefency appeals and
includes Administration Certificate of -
Competency appeals and includes
additional language to inkrease the

- emphasis on giving Vi(etnan\t era and

disubled veteran-owned firms every
opportunity to participate in se¢lling
items and services to the VA. ¥,

DATES: Written comments mustbe
submitted no later than June 3, 19\;7. for
consideration in the final regulation. The
final regulation will be effective upon
approval. x
ADORESS: Iriterested persons are invité‘d_
to submit written comments, suggestions
or objections to the Administrator of
Veterans Affairs (271A), Veterans
Administration, 810 Vermont Avenue,
NW.. Washington, DC 20420. All writte
comments will be available for public
inspection only in the Veterans Servi
Unit. room 132 of the above address
between the hours of 8:00 a.m. and £'30
p.m., Monday through Friday (ex pt
holidays) until June 17, 1987

FOR FURTHER INFORMATION CONTACT:
Thomas A. Hamilfon, Supply /
Management Representativ Palicy
Division, Office of Procuregfent and
Supply (91A). (202) 233-3842.

SUPPLEMENTARY INFOR

This proposed rulf includes regulatory
revisions by provi ng internal
procedures for prfeessing Small
Business Adminétration Certificate of
Competency agheils and providing
additional L
eriand disafled veteran-owned firms
évery oppuflunity to participate in VA
business i

proposed rule has been poviewaed
i cofjunction with Execatine Ordeg
ederal Regulation, aod s been

. L . o

wage to give the Vietnam

N

Director, Office of Procurement
© Supply (931) in writing within fin

UL Regulatory Flexibility Act (RFA) ‘

Buecause this praposed rule does not
come within the term “rule” as define
in the RFA (5 U.S.C. 601(2)). it is not
subject to the requirements of that ¥ct.
In any case. this change will not hfe a
significant impact on a substanti;
number of small entities becau
provisions implement the requifcments
of the Competition in Contra ing Act
(CICA} as required by the F|
Acquisition Regulation (F
provisions are primarily igternal
procedures which will n
private scctor,

IV. Paperwork Redu

This proposed rulf requires no
additional informgion collection or

recordkeeping requirement upon the
public. f

List of Subjecfs in 48 CFR Part 819

e April 27, 1987,
Turnage,

819 of title 48 of the Code of
Fedgral Regulations is proposed to be
aménded as follows:

. The authority citation for Part 819
continues to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
406(c).\

2. Subpart 819.6. consisting of 819.602-
3. is addad to read as follows:

Subpart 8% .6—Certificates of
Competency and Determinations of
Eligibility

819.602-3 Appéaling Small Business
Administration's decision to issue
Certiticates of Co

Formal VA appe)ls of an initial
concurrence by the §BA Central Office
in an SBA Regionat Qfice decision to.
issue a (CoC)-CertificiXe of Conmpetency
will be processed as folaws:

{:t) When the contract! g officer .
believes that the VA should formally -
appeal the concurrence by \he SOA
Central Office in an SBA Rejjonal
Office decision to issue a Co
conteacting officer will so natil\

business days after receipt of the YA

Centeal Office’s written canfirm.a i of
s determination Withing e 1 o
davs ot the contractung offieer < e o
of the SBACS Wittt ¢ e




" APPENDIX D: . SECTION 1207 OF THE NATTONAL DEFENSE AUTHORIZATION
' ACT FOR FISCAL YEAR 1987 AND LEGISLATIVE HISTORY



Not later than 120 days after
the Secretary of Defense shall
section 2640 of title 10, United

J) 4
of title 10, United States Code,
ly only to contracts which are
vhich the regulations required

{YSTEMS ON MILITARY INSTALLA-
VVERTING CERTAIN HEATING FA-

~—(1) Section 2690 of title 10,
d as follows:

ems; prohibition on converting

y department concerned shall
‘o be used in any new heating
1e jurisdiction of the military
fuel for that heating system

! prescribe regulations for the
:ctiveness of a fuel for the pur-

epartment may not convert a
tlit installation in Europe
ire ity, or to any other
far\
»ion (A) is required by the gov-
he facility is located, or (B) is
the facility; and

‘ation of the proposed conver-
e’gapsed following the date on

in the table of sections at the
s amended to read as follows:

NTS AND RESTRICTIONS.—Sec-
:rtment of Defense Appropria-
101(b) of Public Law 99-190;

a
‘NISTRATION IN DEFENSE INDUS-
EFENSE SPECIAL ACCESS PRO-

se shall direct the Director of
wduct a review of the security

ise special access ﬁmgrams at

: involved in such programs.

‘e frequency and uacy of
rs conducted by the Depart-
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(b) REPORT.—(1) The Secretary shall submit to the Committees on
Armed Services of the Senate and House of Representatives a report
setting forth the results of the review under subsection (a).

(2) The report shall— . ‘

.(A) identify any shortcoming found to exist in security admin-
istration of Department of Defense special access programs at
Department of Defense contractors involved in such programs
and the actions being taken to correct each such shortcoming;

(B) include recommendations for improvement of Department
of Defense oversight of special access programs, if the Secretary
considers such improvement necessary; and '

(C) include recommendations for such legislation as the Secre-
tary determines is required to correct such deficiencies.

(3) The report shall, be submitted in an unclassified form. It shall
be submitted not later than May 1, 1987.

(c) DIS SECURITY INVESTIGATIONS.—After consulting with the Sec-

‘retary of Defense, the Director of the Defense Investigative Service

may conduct such security inspections of special access programs as
the Director considers appropriate, unless otherwise directed.by the
Secretary of Defense.

SEC. 1207. CONTRACT GOAL FOR MINORITIES

(a) GoaL.—Except as provided in subsection (d), a goal of 5 per-
cent of the amount described in subsection (b) shall be the objective
of the Department of Defense in each of fiscal years 1987, 1988, and
1989 for the total combined amount obligated for contracts and sub-
contracts entered into with—

(1) small business concerns, including mass media, owned
and controlled by socially and economically disadvantaged in-
dividuals (as defined by section 8(d) of the Small Business Act
(15 US.C. 637(d) and regulations dssued under such section),
the majority of the earnings of which directly accrue to such in-
dividuals; )

(2) historically Black colleges and universities; or

(8) minority institutions (as defined by the Secretary of Edu-
cation pursuant to the General Education Provisions Act (20
U.S.C. 1221 et seq.)).

(b) AMOUNT.—The requirements of subsection (a) for any fiscal
year apply to the combined total of the following amounts:

(1) Funds obligated for contracts entered into with the De-
partment of Defense for such fiscal year for procurement.

(9) Funds obligated for contracts entered into with the De-
partment of Defense- for such fiscal year for research, develop-
ment, test, and evaluation. . S

(8) Funds obligated for contracts entered into with the De-
partment of Defense for such fiscal year for military construc-
tion. - : -

(4) Funds obligated for contracts entered into with the De-
partment of Defense for operation and maintenance. : ,

(c) TECHNICAL ASSISTANCE.—To attain the goal of subsection (a),
the Secretary of Defense shall provide technical assistance services
to potential contractors described in subsection (a). Such technical
assistance shall include information about the program,. advice
about Department of Defense procurement procedures, instruction in
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preparation of proposals, and other such assistance as the Secretary
considers appropriate. If Department of Defense resources are inad-
equate to provide such assistance, the Secretary of Defense may enter
into contracts with minority private sector entities with experience
and expertise in the design, development, and delivery of technical
assistance services to eligible individuals, business firms and insti-
tutions, defense acquisition agencies, and defense prime contractors.’
Department og;EDe ense contracts with such entities shall be award-
ed annually, based upon, among other things, the number of minori-
ty small business concerns, historically Black colleges and universi-
ties, and minority institutions that each such entity brings into the

program.
(mPPLICABILITY.——SubseCtion (a) does not apply—
(1) to the extent to.which the Secretary ofp Defense determines
that corrczlnelling national security considerations require other-
. wise; an
(2) if the Secretary making such a determination notifies Con-

gress of such determination and the reasons for such determina-

tion.
(e) COMPETITIVE PROCEDURES AND ADVANCE PayMENTs.—To
attain the Tgoal of subsection (a}—

(1) The Secretary of Defense shall exercise his utmost author-
ity, resourcefulness, and diligence.

(2) To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a),
the Secretary of Defense shall make advance payments under
section 2307 of title 10, United States Code, to contractors de-
scribed in subsection (a).

(3) To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a),
the Secretary of Defense may enter into contracts using less
than full and open competitive procedures (including awards
under section 8(a) of the Small £usiness Act), but shall pay a
price not exceeding fair market cost by more than 10 percent in
payment per contract to contractors or subcontractors described
in subsection {a).

(4) To the extent practicable, the Secretary of Defense shall
maximize the number of minority small business concerns, his-
torically Black colleges and universities, and minority institu-
tions participating in the program.

_ (f) PENALTIES FOR MisrRePRESENTATION.— Whoever for the purpose
f securing a contract or subcontract under subsection (a) misrepre-
sents the status of any concern or person as a small business concern
owned and controlled by a minority (as described in subsection (@),
shall be punished by a fine of not less than $10,000, or by imprison-

" ment for not more than one year, or both.

‘(@) ANNvUAL REepPORTS.—(I) Between May 1 and May 30 of each
year, the Secretary of Defense shall submit to Congress a report on

the progress toward meeting the goal of subsection (a) during the

current fiscal year. : S , . v

(2) Between October 1 and October 10 of each year, the Secretary
o{eDefer'xse shall submit to Co a final report on the progress of
the Secretary with the. goal 07 subsection (a) during the preceding

fiscal year. ;
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DEPARTMENT OF DEFENSE

48 CFR Parts 204, 205, 206, 219 and
252 _

Department of Defense Federal
Acquisition Regulation Supplement;
Impiementation of Section 1207 of
Pub. L. 99-661; Set-Asides for Smali
Disadvantaged Business Concerns

AGENCY: Department of Defense (DoD)

CTION: Nolice of Intent 1o develop a
Proposcd rule to help achieve a goul of
8warding 5 percent of contract dollars to

SUMMARY: The Defense Acquisition
Regulatory (DAR) Council invites public
comezenl concerning the development of

- procurement methods to be used to

implement section 1207 of the National
Neferse Authorization Act for Fiscal
Year 1987 (Pub. L. 99-661). entitled
“"Contract Goal for Minorities.”

DATES: Comments should be submitted
in writing to the DAR Council at the
addiess shown below no later than Jun:
3. 1957 1o be considered in the )
forimilation of 4 proposed rule. Pleis,
Cile DAR Case 87-33 in all
Lantespondence related to this issun,
ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Rugulatory Council, ATTN:

A Charles w. Lloyd. Executive

S:cretary. ODASD (P) DARS. c/o OASD
Koom 3C841, The

Mr. Charles w, Lloyd, Executive

Council, (202) 697726, _

A’ Background

The DAR Council is publishing an

disterin rule appearing elsewhere in this ;

Federal Register (o implement section

1207 of Pub. L. 99-661. That interim rule -

requires that contracting officers set
wstde acquisitions, other than smali
purchases conducted under procedures
of Federal Acquisition Regulation (FAR)
Pt 13, for enclusive competiiion amaong
Sl Disady ibaged Business (SO
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(3) The reports described in paragraphs (1) and (2) shall each in-
clude the following:
" (A) A full explanation of any progress toward attaining the
goal of subsection (a). :
" 7 (B) A plan to achieve the goal, if necessary. . :
(C) A description of the percentage of contracts (actions), the
- total dollar amount (size of action), and the number of different
. entities relative to the attainment of the goal of subsection (a),
- separately for Black Americans, Native Americans, Hispanic
Americans, Asian Pacific Americans, and other minorities.
(4) The reports required under paragraph (2) shall also include
the following: o ‘

(A) The aggregate differential between the fair market price
of all contracts awarded pursuant to subsection (eX3) and the
estimated fair market price of all such contracts had such con-
firacts been entered into using full and open competitive proce-

ures. .

(B) Detailed information on failure to perform in accordance
with contract cost and technical requirements by entities
awarded contracts pursuant to subsection (a).

(C) An analysis of the impact that subsection (a) shall have
on the ability of small business concerns not owned and con-
trolled by socially and economically disadvantage individuals
to compete for contracts with the Department of Defense.

(5) The first report required by subsection (a) shall be submitted
between May 1 and May 30, 1987. :

(h) EFrective DaTE.—This section applies to each of fiscal years
1987, 1988, and 1989.

SEC. 1208. MAIGVI};E;;?R ESTIMATES FOR MAJOR DEFENSE ACQUISITION PRO-

(a) REQUIREMENT OF MANPOWER EsTiMATES.—Subsection (a) of
section 2434 of title 10, United States Code (as redesignated by sec-
tion 101(a) of the Goldwater-Nichols Department of Defense Reorga-
nization Act of 1986), is amended to read as follows:

“a) REQUIREMENT FOR APPROVAL.—The Secretary of Defense may
not approve the full-scale engineering development, or the produc-
tiorlze and deployment, of a major defense acquisition program
unless— .

“(1) an independent estimate of the cost of the program is
first submitted to (and considered by) the Secretary; and

“9) the Secretary submits a manpower estimate of the pro-
gram to the Committees on Armed Services of the Senate and
the House of Representatives at least 90 days in advance of
such approval.”. , ;

(b) DEFINITIONS.—Subsection (b) of such section is amended—

(1) by inserting “DEFINITIONS.— " before “In this section’;

(2) by striking out: “(1) ‘Major” and inserting in lieu -thereof
“(1) The term ‘major’; . o '
~(3) by striking out “(2) ‘Independent” and inserting in lieu
thereof “(2) The term ‘independent’; ' , _ -

*_(4) by striking out *(3) ‘Cost” and inserting in lieu thereof ‘(3)

The term ‘cost’; and- . . o '
(5) by adding at the end the following new paragraph:
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British thermal units input per hour or more shall have multiple
fuel capability unless the Secretary of the military department con-
cerned waives this requirement for the following reasons:
(1) Local restrictions, or _ -
(2) Costs make the installation or construction of solid or
dual fuel equipment infeasible, and
(3) He notifies the appropriate committees of Congress  in
writing of the waiver and the reasons for exercising such
waiver authority. : . : -
The Senate recedes.

Defense Investigative Service inbestigation of special access prégram
contractors (sec. 1206) : :

The House bill contained a provision (sec. 808) that would require

A the Director of the Defense Investigative Service to conduct inspec-

tions of the classified documents control system at least every six
months of each special access program contractor. It would also re-
quire the Secretary of Defense to submit an annual unclassified
report to Congress that would certify contractor compliance with .
established procedures, would describe failures to comply, and iden-
tify planned corrective action.

e Senate bill contained no similar provision.

The Senate recedes with an amendment.

The conferees agreed the protection of classified material should
be considered among the Department of Defense’s highest prior-
ities. While oversight of the security of classified material at most
defense coritractors is the responsibility of the Defense Investiga-
tive Service, for programs designated as requiring special access,
oversight is retained within the military department responsible
for such programs. _

The Senate amendment would require the Defense Investigative
Service conduct a one-time review o security administration of De-
partment of Defense special access programs at all Department of
Defense contractors involved in such programs. The review would
include the frequency and adequacy of security inspections con-
ducted by the Department of Defense of these contractors.

The amendment would also require the Secretary of Defense to
provide an unclassified report to the Committees on Armed Serv-
11<§e8s7 of the Senate and the House of Representatives by May 1,

Finally, the amendment authorizes the Director of the Defense
Investigative Service, after consultation with the Secretary of De-
fense, to conduct inspections of such programs as he deems appro-
priate, unless otherwise directed by the Secretary.

Contract goal for minorities (sec. 1207) : .

' The House amendment contained a provision (sec. 1032) tha
would provide for not less than ten percent of each of the amounts

" appropriated for the Department of ‘Defense in procurement; re-
- search, development, test and evaluation; military contruction; and
- operations and maintenance to be set-aside for small business con-

cerns owned and controlled by socially and economically disadvan-

- taged individuals, historically Black colleges and universities; and .
minority institutions. It would provide for technical assistance to»




APPENDIX E:

SECTION 846 OF THE PROPOSED NATIONAL DEFENSE
AUTHORIZATION ACT FOR FISCAL YEAR 1988
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(b) EFFECTIVE DATE.—Section 2324(e)(1)(K) of title
10, United States Code, as added by subsection (a), shall
apply to any contract entered into on or after October 1,
1987. | |
SEC. 846. REQUIREMENT FOR SUBSTANTIAL PROGRESS ON MI-

' NORITY AND SMALL BUSINESS CONTRACT
AWARDS.

(a) REQ@EMENT FOR SUBSTANTIAL PROGﬁESS;—
The Secretarj’ of Defense shall ensure that substantial’
progress is made in increasing awards of Department of De-
fense contracts to section 1207(a) entities. |

(b) REGuLATIONS.—The Secretary shall carry out the
requirement of subsection (a) through the issuance of regula-
tions which do the following: |

(1) Provide guidance to contracting officers for
making advance payments under section 2307 of title

10, United States Code, to section '1207(9,) entities.

(2) Establish procedurés or guidance for contract-

ing officers to— - |
(A) set goals which Department of Défense
jprixﬁe con_tractors A‘should meet in awardiﬂg sub-
:éontracts,: including subcontracts to mmonty-
“owned _média, to section 1207(a) .éntities,_%witﬁ a
- minimum goal of 5 percent for ea,ch coﬁtra.ci;or «

which is required to submit a subcontracting plan

OHR 1748 PC8
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under section 8(d)(4)(B) of the Small Business Act

(15 U.8.C. 637(d)4)(B)); and

(B) provide incentives for such prime con-
tractors to increase subcontfactor awards to sec-
tion 1207(a) entities.

(3) Require contracting officers to emphasize
awards to section 1207(5,) entities in all industry cate-
gories, including those .categories in which section
1207(a) entities have not traditionally dominated.

(4) Provide guidance to Department of Defense
personnel on the relationship among the following
programs: |

(A) The program implementing section 1207
of the Department of Defense Authorization Act,

=~ -1987 (Public Law 99-661; 100 Stat. 3973).

(B) The program established under section
8(a) of< thé‘ Small Business Act (15 U.S.C.
637(a)).

(C) The 4small ‘business set-aside program es-
tablished under sectlon 15(a) of the Small Busi-
ness Act (15 US. C 644(8.))

(5) Require that a business which represents itself
as 8 section 1207(a) entity in seekmg a Depa.rtment of ‘V
Defense contract maintain such status at the time of |

contract award.

oHR 1748 PC8




188 |
(6) With respect to a Department of Defense pro-

1
. 2 curement for which there is a reasonable likelihood
3 that the pfocurement will be set aside for section
4 1207(a) entities, require to the maxixnum extent practi-
i, M - 5 cable that the procurement be designated as sﬁch a
6 set-aside before the solicitation for the procurement is
7 iésued.
8 (7) Establish policies and procedures which w1ll
9 ensure that there shall be no reduction in the number |
10 or dollar value of contracts awarded under the program
11 established under section 8(a) of the Small Business
12 Act and under the small business set-aside program és-
13 tablished under section 15(a) of the Small Business Act
14 in order to meet the goal of section 1207 of the De-
15 partment of Defense Authorization Act, 1987.
16 (8) Implement section 1207 of the Department of
17 Defé;ISe Authorization Act, 1987, in a manner which
18 . shall not alter the procurement process under the pro-

19  gram established under section 8(a) of the Small Busi-
20 ness Act.

21 | (9) Require that one factor used in evaluating the

—~ . .22 .. performance of icontra,cting officers shall be the ability
' 23 of the officer to increase contract awards to section -
24 1207(a) entities.

OHR 1748 PC8
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(10) Allow -a contract with a section 1207(a)

entity to. be awarded at a price not exceeding fair
market cost by more than 10 percent, regardless of the
method of procurement used in awarding the contract.

(11) Provide for vartial set-asides for se;tion
1207(s) entities.

(12) Establish a proqedure for awarding a contract
to a section 1207(a) enﬁty, without providing for full
and open competitive procedures, in circumstances
where a market survey and Commerce Business Daily
sources sought’ notice resulted in the identification of
only one responsible section 1207(a) entity.

(13) Provide for increased technical assistance to
section 1207(a) entities.

(14) Require that a concern may not be awarded
a contract under section 1207 of the Department of

Defense Authorization Act, 1987, unless the concern

_agrees to comply with the requirements of section

15(0)(1) of the Small Business Act..

(c) DEFINITION OF SECTION 1207(a) ENTITIES —For :-'

21 ‘p\'xrposes of this section, the term sectlon 1207(a) entities”

23 leges a.nd universities, and minority institutions descnbed in

- 22 means the small business concerns, historically Black col- |

94 section 1207(a) of the Department of Defense Authorization
95 Act, 1987 (Public Law 99-661; 100 Stat. 3973).

oHR 1748 PC8



CHARLIE ROSE

7TH DISTRICT, NORTH CAROLINA

COMMITTEE ON AGRICULTURE
SUBCOMMITTEES:
CHAIRMAN, TOBACCO AND PEANUTS
COTTON, RICE, AND SUGAR

DEPARTMENT OPERATIONS, RESEARCH,
AND FOREIGN AGRICULTURE

LIVESTOCK, DAIRY AND POULTRY

2% HOUSE OFFICE BUILDING

DISTRICT OFFICES:
208 POST OFFICE BUILDING
WILMINGTON, NC 28401
PHONE: AREA CODE 919, 343-4959

COMMITTEE ON
HOUSE ADMINISTRATION

SUBCOMMITTEES:

218 FeoERAL BUILOING (‘Iﬂngrgﬁﬁ ﬂf ﬂ]B mnitBh %tmﬁ f CHAIRMAN, OFFICE SYSTEMS
vone Amen Gone 919, 3230260 * House of Representatives eLEcTIONS

Washington, B.¢. 20515
‘August 11, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/O, OASD (P&L) (M&RS)

Room 3C 841 -

The Pentagon

Washington, D.C. 20310-3062

Dear Mr. Lloyd:

‘ I write in support of Mr. Waddell J. Timpson and his letter of July 16,
regarding his objections to the interim regulations that the
Department of Defense has developed to implement the 5% minority

contracting goal.: L )

It is important that Small Disadvantaged Businesses are encouraged
to be involved in the contracting process and that they are not
limited or restricted in any manner. Subcontracting is also important
"to the small business owners and some provisions should be
contained in the revision of these -regulations.

I appreciate your s'_upport of Small ‘Disadvantaged Businesées' and
hope that you will examine. the issues that Mr. Timpson's letter
addressed. = Thank you for your attention to this matter.

Charlie Rose

. .CR:cam
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Wnited States Senate

WASHINGTON, DC 20510-2003
. August 19, 1987
" Defense Acquisition Regulatory Council ,4fi3,
. ATTN: Charles W. Lloyd st
Executive Secretary ODASD (P) DARS /g’,__jf
c/o OASD (P&L) (M&RS) S N
Room 3C841

'~ The Pentagon
Washington, P.C. 20301-3062

Dear Mr. Llogd: ' | ‘ , - i

I am contacting you concerning the proposed Interim
Rules implementing Section 1207 of the 1987 Defense N |
Appropriatiom Bill.

As you may know, I support Section 1207 as a means to
assure the imclusion of small and disadvantaged firms in the l
procurement process. I look forward to the implementation of
rules that provide the greatest opportunity for the mlnorlty
- communlty to participate in defense procurement.

I have enclosed for your review a position paper on the
proposed rule changes to Section 1207 submitted to me by the
‘ Coalition to Improve DOD Minority Contracting. The Coalition
is a gro —sSma usinesspersons with first hand
knowledge of the problems with current law and program
practices.. Please give these comments your most serious
consideratiom as you develope your final rules.

Thank you..
Sincerely,
Bticia & .
Barbara A. Mikulski
_ “United States Senator
BAM/fst -




806 15th Street, NW. o Suite 340  Washington, DC. 20005 « (202) 347-8259 .
July 31, 1987

|\mvm NATIONAL ASSOCIATION OF MINORITY CONTRACTORS
.\

Mr. Charles Lloyd

Executive Secretary

Defense Acquisition Regulatory
Council (DAR)

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

Washington, D.C. 20301-3062

Re: Comments on DAR 87-33: DOD's Federal Acquisition
Regulation Supplement; Implementation of Section
1207 of Pub. L 99-661; Set—-Asides for Small Dis—
advantaged Business Concerns

Dear Mr. Lloyd:

The following are the comments of the National Association
of Minority Contractors (NAMC) with regard to the above-referenced

subject:
INTRODUCTION
The Department of Defense (DOD) has invited public comment
" concerning an interim rule agending the Defense Federal
AcQuisition Regulation Supplement (DAFRS) to implement section

1207 of the National Defense Authorization Act for Fiscal Year
1987 (Pub. L. 99-661).

Such statute permits (DOD) to enter into contracts using
less than full and open competitive procedures, when practical
and necessary, to facilitate achievement of a goal of awarding
5 percent of contract dollars to small disadvantaged business
(SDB) concerns during FY 1987, 1988, and 1989 provided the
contract price does not exceed fair market cost by more than
10 percent. ‘

The interim rule implements the statute by requiring that
contracting officers set aside acquisitions, other than small
purchases conducted under procedures of Federal Acquisition
Regulation (FAR) Part 13, for exclusive competition among SDB
concerns, whenever the contracting officer determines that offers
can be anticipated from two or more SDB concerns and that the
contract award price will not exceed fair market price by more
than 10 percent. '

The National Association of Minority Contractors - (NAMC)
fully supports the DOD's interim rule as a most effective method
to implement Section 1207 and meet the five (5) percent SDB
goal. As will be explained below, such action is justifiable
. from both a practical as well as a legal standpoint.

A FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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Under this program, SBA is empowered to provide small
business concerns which are owned and controlled by socially
and economically disadvantaged individuals such management,
technical, financial, and contract asistance as may be necessary
to promote competitive viability within a reasonable period
of time.Central to this program effort is the provision of
set-aside contracts, usually non-competitive, through the SBA
to 8(A) program participants.

In fiscal year 1984, only 1.6% of federal purchases were
awarded under the 8(a) program. Over the 16-year histroy of
the program, only 1% of federal purchases were awarded as 8(a)
contracts. Nevertheless, it is estimated that well over 60
percent of all federal prime contract awards to minority
businesses come through the 8(a) program. More important is
the fact that almost two-thirds of all DOD prime contracts to,
minority business are awarded under 8(a).

Unfortunately, only about 3000 of the estimated 700,000
minority businesses in America are in the 8(a) program. There
are numerous other small disadvantaged firms, outside the 8(a)
program, that could perform excellent work for the DOD. In
order for DOD to meet its 5% SDB goal such non-8(a) firms will
have to be utilized. From a practical standpoint then, DOD's
interim rule provides the most proven effective method for
increasing DOD utilization of capable minority firms. :

LEGAL RATIONALE

Several organizations representing predominantly
majority-owned business concerns will argue that the DOD's interim
rule is unconstitutional and will unduly injure their
constituents. Nothing could be further from the truth, however.

The DOD interim rule is no more than an allocation of
benefits by the government to a predetermined class of eligibles.
Such action is legally valid so 1long as such allocation is
reasonable and is designed to achieve a legitimate government
purpose.

Within the constraints cited above the government has
historically  implemented, and is currently :implementing,
procurement programs which not only give preferences but which
also restricts competition on certain government contracts in
order to achieve desired economic results. The Buy American
Act (41 U.S.C. Sec. 10a, Et Seq.), for example, often requires
that American’ business firms be given a bid preference of either
6 .or 12 percent over foreign firms when competing for federal
contracts. c ' : : '
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Also, Public Law 85-804 authorizes the military to pay
extraordinary contractual relief to essential defense contractors,
if such payments are needed to keep them in business--even though
such contractors are not otherwise entitled to such funds under
the terms of their contracts. Moreover, the tax laws have allowed
the largest defense contractors in the U.S. to postpone the
- payment of federal income taxes pending the total completion
of a defense system.

All of the above examples restrict free and open éompetition
and give preferences to a select group of businesses.

However, the purpose of the Buy American Act is to preserve
the domestic mobilization base in America. Although the 1law
clearly gives American firms a distinct competitive advantage
over foreign firms, it is almost universally recognized that
such law is necessary to address a legitimate purpose of the
United States government.

With regard to Public Law 85-804 it is also a legitimate
purpose of the federal government to insure that contractors
essential to the national security receive reasonable amounts
of assistance to remain in business.

It was that same rationale which led to the enactment of
the Small Business Act in 1953 under which the small business
set-aside program, discussed earlier, was derived. Through
small business set-asides, the federal government seeks to insure
that, through its purchasing system, the U.S. government does
not create a situation where there are so few producers of
government-needed services and goods that such firms can virtually
dictate the terms and conditions of all sales. Such restriction
of competition is reasonable because 99 percent of all businesses
are classified as small. Thus, a small business set-aside
precludes only one percent of the universe of all firms competing
for these awards.

The extension of this rationale to small disadvantaged
businesses is hardly difficult. Through its enactment of Section
9(e) of the Small Business Act, Congress made what amounted
to an investigatory finding that there exists in - the United
States a correlation between ethnicity and social and ‘economic .
disadvantage. The Congress also found that it is in the;national'
interest to expeditiously ameliorate this situation in order
to obtain social and .economic equality and to impriove the
functioning of the national economy. The promotion of minority
business ownership through the use of federal resources (e.g.,
contract awards) was the means chosen by the Congress to effect
these goals. One would be hard pressed to argue that such effort
does not achieve a legitimate government purpose.
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Furthermore, the DOD's implementation of the '"Rule of Two"'
set-aside system to achieve the 5% minority contracting goal
'is not an unreasonable method to attain such goal. Of the total
DOD domestic purchases only 5% will be awarded to small
disadvantaged firms, if they are available, while at least 95%
of DOD dollars  will still be available to firms possessing an
economic advantage.

Also, it should be noted that in order to insure that small
businesses as a class are not penalized by the SDB set-aside
procedure, the DOD will not apply SDB set asides to small
purchases conducted under FAR Part 13 procedures upon which
heavy reliance is placed in insuring that small businesses as
a class receive a fair proportion of DOD contract dollars.
This approach should tend to reduce impact upon non—-SDB small .
businesses resulting from the new procedures, while facilitating
attainment of the goal established by Congress.

In light of the 1legitimate government purpose the SDB
set-aside will achieve, as well as the fact that the limit to
competition will be a slight and reasonable one, the DOD's interim
rule is ably supported by congressional intent and legal
precedent.

CONCLUSION

The DOD interim rule to effect the 5% SDB contract goal
is based on sound practical and legal rationale. It should
be fully implemented with all due speed.

Respectfully submitted,

e (7. o T

Ralph C. Thomas, III
Executive Director



NATIONAL CONSTRUCTORS ASSOCIATION

1101 15th Street, N.W., Suite 1000, Washington, D.C. 20005 (202) 466-8880
-August 3, 1987

Mr. Charles W. Lloyd, Executive Secretary
Defense Acquisition Regulatory Council
ODASD (P) DARS ‘

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Subject: DAR Case 87-33
Dear Mr. Lloyd:

on behalf of the member companies of the National
Constructors Association (NCA), I would like to express our
concern over the practical impact of DOD's interim acquisition
regulation regarding set-asides for small disadvantaged business
concerns on theé construction industry.

First, we question the implementation of this interim
regulation before it has received public comment. In view of the
fact that the mechanical nature of the application of the Rule of
Two often leads to near total set-asides, it only seems prudent to
solicit comments beforehand as to the likely impact of such a
significant change to the set-aside regulations. ‘

Second, use of the Rule of Two to govern small business
set-asides for the construction industry by DOD since the late
1970s has effectively excluded construction companies not
classified as small businesses from even bidding on most DOD
projects. This experience leads us to believe that use of the
Rule of Two to govern small disadvantaged business set-asides by
DOD will likewise foreclose construction companies not classified
as small disadvantaged business concerns from being eligible to .
compete on many DOD projects. It is difficult  to see ‘how such a
result comports with Congress' goal that DOD award 5 percent of
its contract dollars to small disadvantaged business concerns over
the next three fiscal years. ' ' ‘
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August 3, 1987
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We believe that - the interim regulation is a fundamentally -

flawed rule which will adversely affect the construction industry

in a way that Congress did not intend. We hope that you will
quickly reconsider this misguided regulation. '

Sincerely,

Mark G. Chalpin

Vice President, International
and Government Affairs

MGC/pdb



Suite 900

450 Spring Park Place
Herndon. Va. 22070
(703) 471-8327

July 27, 1987

Mr. Charles W. Lloyd, Executive Secretary
Defense Acquisition Regulatory Council
ODASP(P)DARS, c/o OASD(P&L) (M&RS)

Room 3C841 ’ ' ,
The Pentagon, Washington, DC 20301-3062

Dear Mr. Lyoyd:

The purpose of this letter is to provide comment on the interim
rule amending the Defense Federal Acquisition Regulation
Supplement (DFARS) to implement Section 1207 of the National
Defense Authorization Act for Fiscal 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities", DAR Case 87-33.

It is apparent from reading the interim rule and from experience
with its implementation and from reviewing a change to the Air
Force Acquisition Circular (87-16), that this interim rule will
have far reaching impact on both small disadvantaged businesses
and small businesses.

Federal Information Technologies, Inc. 1is a qualified small
business under the criteria and size standards set forth in 13
CFR 121 that provides system engineering and integration services
to the Federal Government as a prime contractor with special
emphasis with the Department of Defense. We deal with many other
small businesses as subcontractors, a number of which qualify as
small disadvantaged businesses.

Federal Information Technologies has no objection with the goals
set forth in section 19.201 to further the participation of small
disadvantaged businesses. However, we take strenuous exception
to the creation of small disadvantaged business set-asides as
envisioned in the following paragraphs and .the way that the
program is to be implemented.

In the highly sophisticated ‘communications (voice and data)
integration market with the Federal Government, successful firms
must be aware of the anticipated needs of the. users, participate
in the development of the requirements and specifications, and
-determine which particular projects meet the technical and
resource capabilities of the tirm This must be done far in
advance of any advertisement in  the ‘Commerce Business Daily.
Small firms, like ours must -carefully analyze the potential
business and must carefully husband our scarce resources to
provide professional responses to a limited number of RFIs/RFPs
where there is a reasonable chance of success.

Federal Information Technologies, Inc.
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As proposed, the contracting officer may make the determination
that a particular contract 1is reserved for total small
disadvantaged business participation, at any stage of the
process, up to and including bid opening.. This is an intolerable
burden on small businesses. : ' - -

~We envision a number of results if this interim rule is put intb

effect, none of which are good for small businesses and several
of which. will be counter productive for small disadvantaged
businesses and in combination will be disadvantageous for the
Federal Government. First, many small business will not bid on a
great number of Jjobs which there is a potential that their bids
will be declared nonresponsive because two or more small
disadvantaged concerns express interest in the at any stage of
the process.

Second, for contracts where small disadvantaged participation is
expected and such participation either does not materialize or
both or all of the expected or interested small disadvantaged
participants withdraw, choose not to bid, or provide
nonresponsive bids either due to cost, technical compliance, or
ability to provide all goods and services through qualifying
small disadvantaged firms, the contracting process is thrown into
confusion. It appears that the contract will then be awarded to
one of the remaining firms which, despite the warnings in the bid
solicitation chose to bid or the process will have to be
restarted. '

Third, except in Research and Development and Architecture and
Engineering contracts, there is no provision for the contracting
officer to make any inquiry into the qualification of the small
disadvantaged business or to the qualifications of any of the sub
contractors ‘either as to their qualification as a small
disadvantaged business or as to their technical competence to
perform the required tasks. This provision begs for bid protests

. and potential litigation. Contracts will be stalled needlessly
‘and the Small Business Administration will be hopelessly
. backlogged. Without some form of . preaward qualification of the
" prime contractor and the subcontractors may open . the flood gates
. for truly unqualified firms participating particularly as
. subcontractors . which they add to their. team . to meet: the
_requirements. It will also place small disadvantaged firms,

acting as prime contractors at risk if ‘they bid contracts with
subcontractors or suppliers who a:e shown to. be unqualified.
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We envision two other events “occurring that will be highly
detrimental to small businesses, small disadvantaged businesses,
the Government and to the taxpayers. Contracting ‘Officers faced
with this confused environment will do one of two. things. They
will either segment contracts so that they will qualify as small.
purchases under the Federal ‘Acquisition Regulations, Part- 13
procedures. This will undoubtedly increase costs, overburden the
limited contract supervision capability of the, contracting
offices, and lead to less than optimal results" or they will
combine logically unrelated or marginally related contracts into
omnibus projects that will be the prcvince of large businesses.

We see further confusion and disaster on the horizon upon reading
Air Force Acquisition Circular (AFAC) 87-16, Section 19.501,
paragraph (g) as amended, states that even ongoing contracts with
small businesses are not exempt from conversion to total small
disadvantaged business set-asides. We recognize that there is no
guarantee that an existing contractor, even one who has provided
quality service and/or products has any guarantee of renewal.
However, under this change, they may not even have the chance to
compete. Further, in the past, many small businesses, who were
unsuccessful bidders in a contract renewal have been able to
employ some of their people and to recover some of their
investment in equipment and materials by participating as a
subcontractor for the new successful bidder. This has also
worked to the advantage of the new contractor, often a small
disadvantaged business, by providing an immediately available
source of expertise and capability to perform the contract.
Under the interim rule as implemented neither will benefit. The
small contractor will be excluded because the new contract will
be a total small disadvantaged business set-aside. The small
disadvantaged business will be unable to use the expertise of the
prior contractor and will have to replicate this capability. Ve
cannot conceive of how this will not be more costly to the
Government both in terms of dollars and reduced performance until .-
the mnew contractor can develop the necessary performance .

capability. ' E ‘ : : '

We belie&e that this idterim rule benefits neiﬁherﬁ the small

disadvantaged businesses, other small businesses, .or the Federal

Government. This interim rule will not have the intehdedfeffect
of ensuring that five percent of the contract dollars are awarded
to small disadvantaged businesses and, in fact, may ultimately '
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reduce the percentage of contract award dollars going to small
disadvantaged businesses. We are certain that it will reduce the
amount available for other small businesses and |is likely to

" result in a smaller percentage for all small (small and. small

disadvantaged) businesses.

Our suggestion would be to revoke the interim rule and replace it
with one that increases the proportion of all defense contracts
available to all small businesses and then to add contract
requirements in all contracts which will increase the
participation of small disadvantaged businesses. This will open
participation for small disadvantaged firms in a wider range of
contract opportunities and not unduly penalize those small firms
who do not qualify as small disadvantaged concerns.

Failing the above, there are several steps that must be taken
immediately to rectify some of the most grievous flaws in the

interim rule. First, contracts to be 1identified as small
disadvantaged business set-asides must be identified at the
earliest stage, certainly before bid solicitation. Second, the

solicitations must include requirements that the bidders provide
sufficient information .for the contracting officer to determine
if the bidder, to include all sub-contractors and suppliers, are
in fact bonafide small disadvantaged businesses and have the
expertise/capability to provide the product/service required.
Third, the contracting officer must have the authority to make a
determination of the «capabilities of the bidders prior to
contract award. Lastly renewal contracts should not be subject
to total small disadvantaged business set-aside procedures.

Thank you for the opportunity to provide comment to this proposed
rule. We would appreciate a response to our concerns and a copy
of any and all revised interim rules and/or the final rule.

Siﬁcerely,

Louis G. Harkness
Vice President/General Counsel
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ANALYSIS ADVICE ACTION

30 July 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles Lloyd, Executive Secretary
ODASP(P) DARS j ‘

c/o OASD(P&L) (M&RS)

Room 30139, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

An Association of Small Business Research, Engineering and Technical
Services Company (ASRET) Committee met with Secretary Costello on 20 July
concerning Section 1207 of the Fiscal Year 1987 Defense Appropriation Act and
the interim rule. Colonel Otto Guenther had our draft ASRET Analysis which he
indicated he would pass to you. We indicated we were refining the report and
would want to substitute the revised report to the DAR Council.

We are attaching:

a. The ASRET Analysis, dated July 24, 1987 and request that you
substitute it for our draft, and

b. Addendum one to the report covering "Breakout of Work from
Unrestricted Procurements", dated July 29, 1987.

We wanted to be certain that our material was in your hands as required
by the Federal Register and reached you by 3 August. With this letter may we
ask that you substitute the ASRET Analyses in your files and officially con-
sider our comments. Also, we request that you consider our Addendum One in
your review. Thank you.

Sincerely,

Jol . Bennett ,
Chairman of the Board and
Chief -Executive Officer

Copyifo:?
Mr. R. Kenneth Misner
President, ASRET

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500
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ANALYSIS ADVICE ACTION

30 July 1987

Defense Acquisition Regulatory Council

Attn Mr. Charles Lloyd, Executive Secretary
ODASP(P) DARS IR

c/o OASD(P&L) (M&RS)

Room 3D139, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

By the Federal Register, Volume 52, Number 85, May 4, 1987, the Defense
Acquisition Regulatory (DAR) Council invites public comment concerning an
interim rule amending the Defense Federal Acquisition Regulation Supplement
(DFARS) to implement Section 1207 of the National Defense Authorization Act
for Fiscal Year 1987, entitled "Contract Goals for Minorities". Comments are
required by August 3, 1987.

ANADAC, Inc. is a small publicly-owned engineering management and tech-
nical services company. We employ approximately 150 people. Under an ESOP
(Employee Stock Ownership Plan), the employees own in excess of 20 percent of
the publicly held stock. Our major customer is the Department of the Navy
and, more particularly, the Naval Sea Systems Command (NAVSEA). We are one
of perhaps 50 companies in the Washington area that compete for NAVSEA
service contracts, particularly contractor support services (now defined as
CAAS: Contractor Advisory and Assistance Services). There are at least 10
small disadvantaged 8A-certified companies who also participate in NAVSEA
CAAS procurements.

ANADAC, Inc. and most of the other small businesses performing NAVSEA
technical services/CAAS contracts depend to a large extent on competitive
small business set-aside awards to sustain our business base. As part of the
Federal Government Small Business Program, we as a group support the 8A and
small disadvantaged business (SDB) programs. We.cannot, however, condone 0SD
implementation of SEC 1207 as it now stands. It;is inequitable and unfair
and will severely damage many companies: in our business community.

As a basic premise, ANADAC, Inc. questions the legality of the interim
rule as it is written and being implemented. We believe it to be in conflict
with the Small Business Act as it pertains to protecting the interests of
small business concerns and with the Armed Services Procurement Act as it
pertains to fairness.in allocating federal contracts to small business. In
addition, the Section 1207 language does not appear to be permissive. There-
fore, unless either Section 1207 or CICA is amended, it would seem that SDB
set-asides made without justifications and approvals would be subject to
challenge. We request that a legal opinion in all three instances be

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500



obtained and published, and during the period of inquiry, implementation of
the interim rule be suspended.

Under FAR 19.501(g), DOD requires that once a product or service has
been successfully acquired by a contracting office on the basis of a small
business set-aside, all future requirements of that office for that parti-
cular product or service be acquired on the basis of a repetitive set-aside.
Section 1207 offers no such protection to small business set-asides. As a
result NAVSEA and other Services/Commands are reclassifying previous small
business set-asides to restricted small disadvantaged- business set-asides at
an alarming rate -- one calculated.to do immediate and irreparable damage to
the companies impacted and to the overall Federal Government Small Business
Program. o '

Our company took part in an ASRET Study of Section 1207 implementation
furnished you under separate cover. Study statistics show that 85.5 percent
of the NAVSEA 8A and SDB contract actions for FY 86 occurred in the service
industry. Because of the NAVSEA industrial structure, little short-term
action can be taken to reverse that situation. We believe this situation to
be the same within other Services/Commands. In fact, Section 1207 imple-
mentation can be expected to increase the heavy dependence on the service
sector for 8A and SDB awards and goals. At the three levels within Navy and
0SD with whom we held discussions, procurement officials acknowledge this
situation to be generally true. Many informally agreed that, if carried to
the letter of the law, DOD support services would be disrupted and harmed.

As such, implementation of Section 1207 as it now stands will be inequitable.
Given the expected economic impact on DOD support services, we feel further
investigation is necessary before proceeding. No one would consider changing
the profit or other high impact policy without economic impact analysis, so
why do it here? Accordingly, we request that you consider holding the
interim rule in abeyance until an economic impact analysis has been com-
pleted, assessed, and can serve as the basis for DOD-wide implementation.

Currently, NAVSEA CAAS procurements are actively meeting 8A goals. Dur-
ing FY 86, of $318.9 million obligated for CAAS procurements within NAVSEA,
$39.8 million and 102 contract actions were set aside for 8A and SDB awards
and $41.3 million and 111 contract actions awarded as small business set-
asides. Disadvantaged businesses represent 12.5 percent of the total NAVSEA
CAAS business today and 49.1 percent of the CAAS set-aside program dollars.:
Thus, in the NAVSEA CAAS area, small disadvantaged businesses have exceeded
their goal-by more than two and share equally with other small businesses in
set-aside programs. While it is not our intent to do so, one could argue
that the existing 50-50 split of CAAS: set-aside awards already treats non-
minority small business unfairly in this area. Yet, this is one of the
specific services area that will be severely impacted by.your Section 1207
implementation. We find nothing in Section 1207 that prohibits categoriza-:
tion and sectioning of the small disadvantaged business goals. In the
interest of equity and to protect: erosion of the existing small business
base, we respectfully request that Section 1207 implementation (i) provide
for partition of goals by industrial or DOD funding categories; or (ii) apply




exemptions when previous and existing subsectors are found to significantly -
exceed the SDB five percent goal.

This program is already having a significant negative impact on small
businesses. Since implementation of Section 1207, NAVSEA has already reclas-
sified the PMS 312 small business award from "small business" to a “small
disadvantaged business" set-aside, thereby totally eliminating the current
incumbent from even bidding for the follow-on work. Our business community
is aware of at least four more previously classified small business set-
asides that are expected to be reclassified small disadvantaged business
in the near future. Our best estimate is that, within one year, up to 30
percent of the previously classified CAAS small business set-asides under FAR
19.501(g) will have been reclassified. Rather than promoting free and open
competition, this will restrict all non-minority contractors from bidding and
denies them the right to work. No one can claim this approach is fair and
equitable. Not only goals but parity between SDB and small business in
NAVSEA CAAS set-asides has been attained. We think this situation is occur-
ring Service-wide. Accordingly, we request that Section 1207 implementation
include a section giving protection to FAR 19.501(g), by restricting reclas-
sification of previous set-aside repetition when it can be shown that the SDB
goal of five percent has or will be met for a fiscal year or reporting
period.

The question of Congressional intent is essential. Did Congress mean to
mandate reward of one segment of small business at the direct expense of
another segment of small business? We think not. As we understand it, the
Congressional Black Caucus and other supporters, rightfully so, acted through
its House of Representative channels to ensure fairness and equity in DOD
procurement awards to minority firms. Most Congressmen and other observers
would agree that DOD implementation of PL 95-507 resulted in very little pro-
gress toward these objectives. We were told that Section 1207 was initiated
by the House of Representatives so that implementation of existing legisla-
tion could be aided and abetted by minority goals. Now comes along Section
846 of the proposed National Defense Authorization Act for Fiscal Year 1988
which mandates (a) no reduction in the small business set-aside program and
(b) enforcement of PL 95-507, among other corrective actions. In our dis-
cussions with 0SD officials, there was a reluctance on their part to admit or
give any credibility to Section 846 of the new appropriation act since it has
not passed the Senate. Clearly, Section 846 emanated from the same place
that Section 1207 originated. We think it obvious that the legislative
sponsors -did not intend to harm other small business set-asides, but rather
to put teeth into implementing PL 95-507. In the interest of reputable
business practices, we sincerely request that you acknowledge and act on
Congressional intent and stop this unnecessary and unwanted rape of develop- -
ing small business enterprises. : ’ .

'Respectfu]fy yours,

Bennett
ef Executive Officer and
Chairman of the Board



July 29, 1987

ADDENDUM ONE TO ASRET REPORT

Analysis of the Five Percent Disadvantaged Contract Goal

SECTION II.

dated July 24, 1987

RECOMMENDATIONS

Add Paragraph "F" as follows:

‘F.

Reaffirm DOD's Directive for Break OQut of

Work from Unrestricted Procurements for

Small and Small Disadvantaged Businesses

o

Reemphasize the DOD program to break out work from
unrestricted procurements and set it aside for performance
by small and small disadvantaged business concerns.

By his Memorandum of 1 June 1982, Deputy Secretary of
Defense Frank Carlucci directed the Secretaries of Mili-
tary Departments and Directors of the Defense Agencies to
break out work from unrestricted procurements and package
future soliciation "so as not to preclude performance by
small and small disadvantaged concerns as prime
contractors.”

Further he said, "The following policy statements are
intended to resolve the inherent conflicts between our
consolidation efforts and their potential impact on the
small and small disadvantaged business programs. Please
see that they are appropriately implemented:

(1) Functions that are currently being performed by small
business, including those won in open competition on
the basis of a set-aside or by 8(a) contract, shall
not be considered for consolidation."

There are many instances where the Goverfiment has reclas-
sified a procurement as unrestricted even though the work.
has been performed satisfactorily by small businesses
though creating the illusion that the nature of the work
had changed through addition of tasks not contained in the
previous procurement. In fact, in some instances; com-
panies that had :won the procurements- .and successfully
performed the work as small businesses were the successful .
offerors for the same work contracted for on unrestricted
procurements after they had turned big business. : o

A current example of this latter practice can be made for
the Navy's SNAP program in SPAWAR 10K for which services:
are currently being planned for procurement under an
unrestricted solicitation where the incumbent contractor,
who performed the work as a small business, is now a large
business. '




‘ _ ' Magnavox Electronic Systems Company

1313 PRODUCTION ROAD
FORT WAYNE, INDIANA 46808

S. H. NEWNAM
VICE PRESIDENT
DIRECTOR OF MATERIAL OPERATIONS

August 21, 1987

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd, Executive Secretary
ODASD(P)/DARS, c/o OUSD(A) Mail Room

Room 3D139, The Pentagon

Washington, DC 2Z0301-3062

Reference: DAR Case 87-33

Gentlemen:

Magnavox Electronic Systems Company has been, and will continue
to be, a supporter of Public Law 95-507. Our support has been
demonstrated over the years by a steady growth in the use of
minority suppliers. The growth from FY 82 to FY 86 shows the
percentage increasing from 1% to 3% in FY 86. The amount of

- purchases has increased from $843,000 in FY 82 to $8,297,000 in
FY 86. This improvement has taken place because of our manage-
ment’s commitment and through the dedication and hard work of
many employees. e

The driving force of our program is our Minority Business
Development Council. This council was established by our manage-
ment and is directed by our Vice President, Director of Material
Operations. - Members of the council are representatives from
Purchasing, Quality, Manufacturing and two Minority Liaison
Engineers. Representatives from Marketing, Contract Administra-
tion, Persunnei and the iaw Deparimeni atiend when reguested.
The result of this effort is that we have developed our minority
“suppliers to a point where one is one of our top ten suppliers
while another is one of our top 25 suppliers. Our efforts have ,
included training operating personnel, providing technical assis-
tance, the developing of:quality standards, and we have provided
- financial assistance. , '

Being a manufacturer of electronic products, we use a significant
amount of solid state devices and we also utilize Subcontractors
with specific expertise in the systems business. These two areas
represent approximately 35% of our total procurements. This
requires that our opportunity for minority procurement from all
other areas must exceed 4-1/2% for us to average 3% for the

. fiscal year.




. Page’ Two

To: Defense Acquisition Regulatory Council

Public Law 99-661 sets a 5% goal for the DoD to purchase from
Small Disadvantaged Concerns. As I have read in the Federal
Contracts Report dated May 25,-1987, the House has passed an
amendment to the Defense Authorization Bill to: )

"Establish procedures or guidance for contracting officers to -
(A) Set goals which Department of Defense prime contractors
should meet in awarding contracts . . . . . with a minimum goal
of 5% . . . . . " '

We feel that these goals are attainable on some programs. We do
not feel they are as attainable across the board. As we have
outlined, it has taken Magnavox four years to increase the
minority participation by 2%; however, much of this increase is
on a few contracts which provided subcontracting opportunities.
In addition to our Minority Business Development Council, our
Buyers are tasked with locating viable minority vendors. Our
experience has found a limited number of minority businesses in
the manufacturing field; yet the manufacturing field contributes
the most potential for increased subcontracting business.

It is our opinion and recommendation that any minimum goal for
: all defense contractors must be balanced with the subcontracting
it opportunities of the Government contracts involved, i.e. systems
e contracts, R&D contracts, and production contracts.

£

Loy

Sincerely,

Director of Material Operations

cc: Senator Dan Quayle



Science
Y dh & Engineering
Associates, Inc.
P.O. Box 3722
Albuquerque, New Mexico 87190
(505) 884-2300

17 August 1987

Defense Acquisition Regulatory Council
ODASD(P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841, The Pentagon

Washington, DC  20301-3062

ATTENTION: Mr. Charles Lloyd, Executive Secretary
Dear Mr. Lloyd:

SEA is a non-disadvantaged small business providing technical professional
services. We have a proven track record in competing for and successfully
accomplishing DoD and DoE projects in a competitive environment.

This letter is written in response to the Dod implementation of Section 1207
of the 1987 Authorization Act - Public Law 99-661. We have had ongoing
dialogue with our Congressional delegation because we are concerned about the
continual erosion of the amount of contract dollars available for competition
. among small businesses.

5

Our congressional delegation continually states to us that is is legislative
intent not to award contracts to Small Disadvantaged Businesses (SDB’'s) at the
expense of other small businesses; however, that is precisely what is
happening. At the Kirtland AFB Contracting Center, we were recently quoted a
figure of $50M out of $400M in contract awards going to 8(a) firms. Some of
these firms are larger than we, and are providing the same services. In the
interest of fairness, one must question the need for special preference.

To continue to foster a competitive environment, we strongly recommend the
following:

(1) A graduation level or limit of $5M in annual governmént contracts
be imposed on SDB, i.e., when an SDB firm reaches that level of
contracts they should no longer be eligible for preferential
treatment and they ought to be required to stand the test of
competition. ‘ ) g '

(2) An absolute time limit of seven years_ (five years plus a two year
extension) be imposed on any SDB, and that no extension past this
time limit be allowed under any circumstances.
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(3) No reductlon in the number or dollar value of contracts under the
small business set aside program established under Section 15(a) of
the Small Business Act.

(4) Renewals and:recompetition of existing contracts being performed by
non-disadvantaged small businesses should not be set-aside for
SDB'’s.

These suggestions are made in the interest of fair and equal competition among
all small businesses.

Thank you for the opportunity to respond to the proposed rule making.
Sincerely,

SCIENCE AND ENGINEERING ASSOCIATES, INC.

7 &~<r——7£;>——”/
Greg 'R/ Woods
Prestiden

GRW/sm




Contract Services Association

August 17, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd
Executive Secretary
OASD (P&L) (MARS)
Pentagon - 3CB841
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

The Contract Services Association is the major trade association exclusively
representing the companies which provide technical and support services to
Federal Government agencies. We are vitally interested in any regulatory
development which affects the marketplace of our member companies, such as the
DFARS interim rule published on May 4, 1987 under DAR Case 87-33. We were not
aware of this interim rule until it began to impact our membership, and
appreciate the opportunity to submit these comments belatedly.

The service contract industry is uniquely affected by any initiative to reserve
prime contracts for a specific segment of the industry, particularly when the
initiative includes a "goal" based on total Defense procurement. The largest
segment of the Defense procurement budget is major system acquisition, which is
not suitable for setaside for small business although it is part of the base
used to establish the goal. This distortion. produces disproportionate emphasis
on setting service contracts aside for small business, and has resulted in
decisions to setaside base support contracts which exceed $10 million annually
exclusively for small business. There are serious -disadvantages to this
development, including:

o Small business firms are tempted to seek, and accept, contracts
for which they lack the experience and resources, risking default
and bankruptcy.

o} When they are successful, three years of performance will push them
out of the small business category and they are unable to compete
for renewal. At the time they lose the major portion of their bus-
iness base, they are ineligible to bid on small business setasides.

o} Large companies in the service industry are leaving the base support
A-76 market. These companies, which are ‘the only ones that have the:
resources to convert a large base support activity to contract
performance, will not make the investment if they are denied the
opportunity to compete for continuation of the service.

These developments are seriously restraining competition in the service

industry and threaten the viability of the Defense Commercial Activities

Program under OMB Circular A-76, which has produced very substantial cost

1350 New York Avenue, N.W. e Suite 200 ® Washington, D.C. 20005-4709 * (202) 347-0600
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savings in the Defense budget. They also create instability in the small
business program, where viable small firms can be seriously damaged by
undertaking overly ambitious contracts - even if they succeed, they are
propelled out of the program before they are ready to meet unrestricted
competition.

I am sure you are aware of the concern over the interim rule in the
non-minority, small business community, which includes some of our member
companies. They have already seen business that is normally reserved for all
small business now restricted to that small segment which meets the definition
of "small disadvantaged business". They are understandably distressed over a
Government action which denies them the opportunity to compete for renewal of
contracts which they are currently performing. The legitimate concerns of
these companies will lead to increased pressure to setaside large service
contracts for small business, thus exacerbating the problems already described.

It does not appear that development of this interim rule included full _
consideration of its potential economic impact on the Defense budget. Total
Defense procurement for FY-88 will surely exceed $160 billion. If 5% of that
amount is devoted to prime contracts with SDB firms, with a premium of 10%
above "fair market price", this would result in unnecessary expenditure of $800
million at a time when the Defense budget is under unprecedented stress.
Regardless of the good intentions behind this interim rule, we do not feel that
this represents the best use of scarce funds appropriated for the Defense of
our country. :

The Contract Services Association is not opposed to small business or small
disadvantaged business firms. Our objective is to serve the best interests of
the service industry and all companies in that industry that seek business in
the Government market. We also recognize the concerns of Congress that led to
Section 1207 of P.L. 99-661, and feel that all those interests can be served in
a manner that will be less disruptive to the service marketplace, less
hazardous to small and disadvantaged businesses, and less wasteful of Defense

appropriations.

Section 1207 places equal emphasis on "contracts and subcontracts" to be
awarded to SDB firms and other minority institutions. It has been our
experience in working with companies that seek to do business with the
Government that they are primarily interested in business which offers an
opportunity to earn a reasonable profit, and that prime contracts and
‘subcontracts are equally welcome. We feel strongly that inordinate emphasis
has-been placed on prime contracts in the implementation of all legislation
which seeks to ensure a fair share of Government  procurement: dollars for
specific economic groups. We find the interim rule for implementation of
Section 1207 devoted exclusively to award and reporting of prime contracts,
disregarding the extensive potential for subcontracting which would minimize
the serious problems identified earlier. :

The primary reason for establishing setaside programs for small business and
small disadvantaged business firms is that these companies lack the capital,
management expertise, and/or business experience necessary to compete in the
open market for Government business. These deficiencies have resulted in a
failure rate on Covernment contracts awarded under setaside procedures that is
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higher than experienced under unrestricted competition. Despite the best
efforts and intentions of Government personnel who are assigned to assist these
firms, they frequently are overextended and lack the business experience -
necessary to assure succCess.

A more effective route~to provide business opportunities to these firms, and
also assure competent business assistance necessary for development, is through
- subcontracting with an experienced prime contractor. Under this approach:

o) Prime contracts can be awarded competitively, providing 6ptimum
economy in the expenditure of scarce Defense resources.

o The prime contractor is responsible for performance, minimizing
risks for the contracting agency.

o The prime contractor can provide business and technical assistance
to the small firm, insulating it from the complexity of Government
- regulations.

o Base support and other multiple requirement activities can be
consolidated for efficiency and to reduce workload for Government
procurement personnel.

o Experienced large service contractors will be encouraged to
participate in Government business where their capabilities will
be most effectively utilized. '

Subcontracting as an approach to providing business opportunities for small
firms has been grossly underutilized due to lack of a proper reporting system
to ensure full credit, inadequate implementation of subcontracting procedures,
and lack of authority for prime contractors to restrict competition to targeted
groups. Appropriate regulatory action, within existing statutory authority,
could overcome these problems and significantly expand business opportunities
for small and small disadvantaged businesses without adversely affecting the

competitive marketplace or the Defense effort.

The Contract Services Association submits the following recommendations for
implementation of Section 1207 in service contracting, recognizing that they
might be less effective or even unnecessary in procurement of supplies and

. equipment available from small firms. '

o} Establish an-effective reporting system for‘suﬁcontracts, indentifying
. subcontracts awarded to small and small disadvantaged firms. :

o) The Competition in Subcontracting clause, FAR 52.244-5, should be
revised to authorize prime contractors to setaside procurements for
small or small disadvantaged businesses when reasonable prices and
satisfactory performance can be expected.- :

o In all negotiated procurements, include a requirement for submission
of a small/disadvantaged business subcontracting plan, and place sig-
nificant weight on the extent and quality of this plan in the
evaluation factors for source selection.
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o In all unrestricted sealed bid procurements, include an appropriate
minimum requirement, as a percentage of total contract value, for
subcontracting to small and small disadvantaged businesses.

We feel that this approach would be far more effective in promoting business
for minority firms, and meeting the intent of Congress, than the interim rule
published on May 4, 1987. Representatives of CSA would be very pleased to meet -
with you and others involved in the implementation of this policy to answer any
questions and assist in the implementation of these recommendations.

Sinceypely,

D. Engebretson
Exécutive Director



‘Congress of the Enited States (‘,aw.e W

. | ‘Zouse of Representatives

|  Eashington, B.E. 20515 Qo ;-
. Magquep 3,187 g, Waé
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The Honorable Casper Weinberger - - ' 4z¢

Secretary o : T
Department of Defense

The Pentagon

washington, D.C. 20301-3062

. pear Secretary Weinpberger:

as-members of Congress concerned about the success and proper
i@glementation of the Department of pefense's minority set-aside

. program, we are writing this letter to propose specific '
regulatory language for the final regulations implementing
section 1207 of P.L. 59-661.

section 205.207 -- preparation of bids.

The regulations should not prohibit non-small disadvantagved
businesses from submitting unsolicited proposals, provided they

' _know in advance that the procurement may be set-aside. Although

‘ the regulations should be clear in seeking proposals from SDBS

only, they should not specifically prohibit unsolicited proposals
from non-SDBs. Therefore, we would amend the language of Section
205.207 (d) (S-73) by substituting the following language in place
of the last sentence:

mrherefore, replies to this notice are requested at this
time from small disadvantaged business concerns only.
Replies ré&ceived from other than small disadvantaded
business concerns will not be considered, unless adequate
interest is not received from SDB concerns, and the
solicitation is issued as a (enter basis for continuing
the acquisition, e.g. 100% small business set-aside with
- ' evaiuation,preference for SDB concerns, etc.).” i

_ section 206.203=70 - Set-asides for small disadvantaged business
concerns. ' T . ’ : ' : '

Even assuming that the Competition in Contracting Act does not
require a contracting officer to prepare a written justification
for a set-aside award under the 5% program, we would amend ,
Section 206.203-70 by deleting the last sentence and substituting.:

the following language: .

"all justifications, determinations, findings, and
‘ approvals in connection with the set-aside of a procurement
under this program shall conform with the requirements of P.L.
99-661 and DoD procurement practices.” '

We would also recommend that Federal Acquisition Regulation
52.219-9 (d) (11) (iii) be amended to read as follows:



»Records on each subcontract solicitation resulting in an
award of more than $10,000, indicating (A) whether small:
‘business concerns were solicited and if not, why not, (B)
Thether- small Tisadvantuged o e o5 conceras-were solicited and
if not, why not, and (C) if applicable, the reason the award was
not made to a small business concern.” - ‘

— o

section 219.001 -- pefinitions.

The definition of "fair market price® should be amended to read:

"For purposes of this part, fair market price is a price based on
reasonable costs upder normal competitive conditions and not on
lowest possible costs. For new procurement requirements, oOr
requirements that lack satisfactory procurement history, the
estimate shall be based upon recent award prices adjusted to
insure compatibility. Such adjustments shall take. into account
differences in quantities, performance times, plans,
specifications, transportation costs, packaging and packing
costs, labor and material costs, overhead costs, and any
additional cost which may be deemed appropriate.”

section 219.201 -- Technical assistance. - "

The regulations fail to make specific proposals regarding the
technical assistance requirements under Section 1207. Therefore,
we suggest that the following language be incorporated in the
final regulations: o .

In the amendment to 219.201(a), the phrase », pursuant to section
1207 (c)," should be inserted after the phrase "It is the policy

of the Department of pefense® and before "to strive to meet these
objectives”. :

A new 219.202-6 should be added to read as follows;:

o,

*19,202-6 Technical assistance. Ll

» (a) Contracting officers shall provide projections of DoD
requirements up to 18 months in advance of publication. Such
projections shall include a description of what will be
purchased, who should be contacted and the anticipated
capabilities necessary to fulfill the requirement.

" (b) Each military facility with procurement activities shall
conduct annual technical assistance seminars, funded by DoD,
using contracting officers and other related personnel. This
subsection applies to military procurement personnel at the
facilities of primé contractors as well. These seminars shall
include discussions regarding information about the minority
contracting program in general and at particular military bases
or prime contractor facilities, advice about DoD procurement
procedures, instruction on preparation of proposals, and other



Accordingly, 219.302(5) should be Qeleted.
Fihally, 219.302(6) should be amended to read:

»(5) If the DoD determination is not issued within 10 days after
the contracting officer's receipt of the protest, it shall be
presumed. that the questioned offeror is a SDB concern. This
presumption will not be used as 'a basis for an award without
first ascertaining when a determination can be expected, and
~where practicable, waiting for such determination, unless further
delay in award would be disadvantageous. to the Government."®

Section 219.502-3 -- Partial set-asides.

prxovision should be made for partial'set-asides under the 5%
program. Therefore, we would amend section 219.502-3 to track
t¢he language of the Federal Acquisition Regulations to read as-
follows: ' .

» (a) The contracting officer shall set aside a portion of an
acquisition for exclusive small disadvantaged business
participation when--

- B4

" (1) A total set-aside is not appropriate;

" (2) The requirement is severable into two or more economic
production runs or reasonable lots;

" (3) One or more small disadvantaged buSineés concerns are
expected to have the technical competence and productive capacity
to satisfy the set-aside portion of the requirement at a
reasonable price; :

" (4) The acquisition is not subject to small purchase
pgocedures; and -
sy

»(5) A class of acquisitions may be partially set aside.
under certain speciifed conditions, partial set-asides may be
used in conjunction with multiyearlcontfacting procedures.

" (b) (1) When the contracting officer determinies .that a portion
of an acquisition is to be set aside, the requirement shall be:
divided into a set-aside portion -and a non-set-aside portion,
each of which shall (i) be an economic production run or
reasonable lot and (ii) have terms and a delivery schedule

comparable to the other. When practicable, the set-aside portion
should make maximum use of small disadvantaged business capacity.

* (b) (2) Tbe contracting officer shall also encourage the
participation of small disadvantaged concerns in the non-set-

aside portion of an acquisition.

'(c)(l)‘The contracting offider shall award the non-set—aside

4




portion using normal contracting procedures.

~(2) (i) After all awards have been made on the non-set-aside
portion, the contracting officer shall negotiate with eligible
concerns on the_set-aside portion, as provided in the
soliciation, and maﬁ?ﬁﬁﬁ“ﬁWQ?‘fﬁﬂﬁ%gbﬁ%aﬁéawﬁée%eél be conducted -
with small disadvantaged business concerns in the order of .
priority as indicated in the solicitation (but see (ii) below).
The set-aside portion shall be awarded as provided in the ‘
solicitation. An offeror entitled to receive the award for
quantities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-aside
portion shall not be requested to acccept .a lower price because
of the increased quantities of the award, nor shall negotiation
be conducted with.a view to obtaining such a lower price based.
solely upon receipt of award of both. portions of the

wisition. This does not prevent acceptance by the contracting
6fficer of voluntary reductions in the price from the low
eligible offeror before award, acceptance of volumtary refunds,’
or the change of prices after award by negotiatiorn-of a contract
modification. ' ‘ _

m(ii) If equal low offers are received on a non-set-aside
portion from concerns eligible for the set-aside portion, the
concern that is awarded the non-set-aside part “of the acquisition
shall have first priority with respect to negotijations for the
set-aside.”

This approach would be consistent with Undersecretary Godwin's _..
statement that "partial set-asides will be included when changes
are made as a result of public comment.” (See Attachment)

gection 219.502-72 -- SDB set-aside.

Taken literally, this provision would require an SDB to offer the
services of another SDB in order to have a procurement set-
aside. This would effectively eliminate minority, wholesalers and
dfstributors from the progranm. In addition, procurement
regulations should not carry an implicit presumption that SDB
firms are less than qualified to, perform on R&D or architect-

engineering contracts. And finally, poD should follow through on

- its intent to develop a proposed: rule allowing an SDB set aside

where a market survey and a »sources sought” cpB-notice identify
only one responsible SDB concern which could fulfill DoD's
requirements. Therefore section’ 219.502-72 (a) should be amended
to read as follows, succeeded by a new paragraph "(b)" as
indicated. Further, the paragraph,formerly-labeled " (b)" should
be changed to "(c)", "(c)" should be changed to *(d)", and “(a"
to "(e)." ' , :

A " (a) Except those subject to small purchase procedures, the
entire amount of an individual acquisition shall be set-aside for
exclusive SDB participation if the contracting officer determines
that there is a reasonable expectation that (1) offers will be

N)



obtained from at least two responsible SDB concerns offering the
supplies or services of different SDB concerns Or of any domestic
small business and (2) an award will be made at a price not
exceeding the fair market price by more than ten percent.

15) A ditect awdrd STS07mdy~bé maaE=<ee~an -SOL £irm without
full and open competition, as permitted by section 1207, when a
market survey and CBD notice identify only one responsible SDB
concern which could fulfill DoD's requirements.

Section 219.502-72(b) -- We believe that multiple 8(a) firms
expressing an Interest in having an acquisition placed in their
8 (a) program should not be a basis . for examining whether the
acquisition should be set aside in the s¢ program. In fact, the
8 (a) program and the 5% program should not compete for contracts
at any level. Therefore, we recommend that the following
tanguage contained in Section 219.502-72(b) (2) should be
defeted: *multiple responsible section 8(a) concerns express an
interst in having the acquisition placed in the 8{(a) program;
or". 1In addition, the letter " (b)* should be chariged to "(c)" as
stated above, and the numeral " (3)" should be changed to the
numeral "(2)". .

Section 219.801 -- In light of the equally compelling mandate fo
Section 1207 of P.L. 99-661, this section should be written to
avoid stating any preference between the 8(a) program and the 5%
program. Therefore, we would amend this section to add the
following:

", No preference shall exist, however, between the 8(a) program
and the program established pursuant to section 1207 of P.L. 99-
661."

Section 252.232-12 -- Advance payments.

The interim regulations failed to make any proviéion for advance
payments. Section 1207 specifically calls for the mandatory
usage of advance payments "to the extent practicable and when
necessary to facilitate achievement of the 5 percent goal...;"

Therefore, the.regulaitons should be amended to allow advanced
~payments pursuant to Section 2307 of title 10, United States '
Code, to Section 1207 entities. It should be noted that
Undersecretary Godwin had agreed to clarify the procedure for
obtaining advanced payments under. Section 1207. In addition,
because the Undersecretary stressed the Department of Defense's
preference for progress payments, the regulations should -also
clarify the procedures for obtaining progress payments and state

‘criteria by which such payments will be made.

Beyond advance and progress payments, DoD should consider more
aggressive schemes for providing financial assistance to SDBs.
DoD and numerous interested minority contractors have pointed out
that the benefits afforded through section 2307 are modest. Yet
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- it is clear that adequate financial assistance must be a central
" 1ink in the success of P.L. 99-661. Since access to capital is a
. key problem of SDB enterprises, expanding contract opportunities
will be of little avail if firms cannot gather the resources to
take advantage of those opportunities. :

N e L 8T
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Accordingly, DoD should explore,. in conjunction with Congress,
two financial assistance programs that could help realize the 5%
goal. First, a debt financing program could be modeled after the:
DOT loan program for SDBs unable to obtain financing from
conventional sources. DOT has has entered into an agreement with
a named bank to provide short and long term loans. -Using funds
approriated by Congress, DOT advances 758 of the loan while the
named bank advances the remaining 25%. Seventy-five percent of
all repaid principle is then set aside in certificates of deposit
that comprise a "DOT account” and serve as a continuing pool of
funds for future loans. The Director of the OSDBU Ooffice acts as
the DOT representative in all matters related to the agreement.

poD could pioneer a similar effort, but could keep..its operation
nof f budget" by structuring it as a loan guaranty program instead
of directly mirroring the program at DOT. Under such a scheme,
DoD could provide a Federal guarantee covering 75% of the face
value of SDB loans made by a named bank.

Although debt capital can be beneficial to some SDBs, many others
are operating on margins too thin to absorb loan costs while
still allowing for profits.. In response, DoD should also explore
an equity financing program.

Currently, Minority Enterprise small Business Investment
Corporations (MESBICs) provide a 1imited source of long term
venture capital to minority businesses. A campaign is underway
to privatize and expand the funding base for MESBICs by
establishing the Corporation for Small Business Investment

- (cosBI). - If successful, MESBICs, through COSBI, could become
fruitful sources for financing the large numbers of SDBs ,
cgntracting with DoD as well as with other government agencies.

However, because the expansion of MESBICs through” COSBI is not
assured, and even if achieved may not be adequate to meet the
full range of -SPB capital needs, DoD should explore the
development of its own MESBIC-like, privately funded equity
financing program. ‘ ' o

One such program has already be outlined under :the rubric of the
National Security Investment Fund (NSIF). The NSIF would act
essentially as an intermediary providing capital to SDBs
contracting with DoD. Initial capitalization for the NSIF could
be provided by successful minority and non-minority defense
contractors who would be asked or required to purchase stock in
the NSIF, perhaps in proportion to relative aggregate amounts of
' ‘ federal payments received within the past five years.

T et ¢ mwma TEmeTSIEALees N L 77T T



Proceeds from this capitalization would be used to leverage loans
. ‘and create a larger pool of capital with which to purchase '
preferred stock in active and qualified SDBs contracting with
= ~ DoD. Some of the proceeds of the NSIF would be reserved to
. ‘”'f“"*iﬁﬁﬂﬂﬁﬁﬁéﬂﬁ?ﬁéf’::ﬁ'j@ﬁa&*éﬁsﬁxnmgmggaghagﬁygu;d_ggpnd_qu';hqﬁ
U

Fund's portfolio, and to provide working capital. maer —hormar 0T

circumstances, Fund dividends would be reinvested.

Minority contractors would be required to repurchase the
preferred stock held in their companies by the NSIF after a
period of time, or to allow that stock to be converted to common
stock with full voting rights. : '

After operation of the NSIF has been established, the Fund's

stock could be marketed to a broader clientele to increase the
pool. .of capital available for investment.
. £ ) -

A - * ] 4
As investors in the NSIF, major prime contractors would have a
material interest in the success of minority defefjse contractors.

This scheme is clearly ambitious, but it -- or something like it
—— ultimately will be required to get to the most pressing
financial assistance needs of a broad range of SDBs. Meeting
those needs will be crucial to the success of the DoD 5% goal
program.

. section 19.704 -- Subcontracting

The interim regulations make no provision for the subcontracting
efforts of prime contractors pursuant to section 1207 of P.L. 99— ..
661. Moreover, the DoD profit policy offers insufficient

incentive to increase the. efforts of major prime contractors to

do business with minority firms. The policy neither identifies
subcontracting with SDBS specifically nor attaches significant
weight to such efforts. Therefore, Federal Acquirsition

Regulation Section 19.704 should pe modified by adding a new
‘section "(c)" to read as follows: '

: "(c) (1) Contract solicitations should contain a suggested
goal representing the DoD expectation of the level of SDB
- participation in subcontracting. The expectation will vary with
_ the_discretion of the contracting officer, but shall be set at 5%
~or at such higher level as may be appropriate‘given the past
per formance of the apparent successor offeror or bidder and/or
the contracting officer's analysis of market conditions.

(2) The solicitation should advise that the successful
of feror may need'initially to submit two alternative types ‘of
goals. The first 'goal would represent the offeror's maximum
pracitcable opportunity for SDB's at the originally'submitted
price offered to the government. . The second goal would be set at
the DoD's expectation level (presuming that is higher than the
first goal) and must be supported by evidendce indicating how

much in increased costs would be borne by the contractor if



required to meet the higher goal.

(3)-In.order.to varify the differential, it would be

e necéssary to obtain compar able. subcontract bids or offers from
“““*3‘*§5ﬁﬁﬁfﬁﬁﬁﬁf%zms“ané:saﬁﬁﬁiamsgﬁoz_the sgmg:sugggggggggﬂgsgm,_“

(4) pDoD shall utilize the authority established in section . -

1207 (e) (3) of P.L..99-661 to pay any differential cost between,
the first and the second goal described in (2) above as long as
that differential is not greater than 10%. . The successful

offeror would then be required to meet the second, presumably
‘higher, SDB subcontracting goal.

(5) 1f the ptime contractor breaches the agreément to meet
the higher goal, tHe DoD shall deduct from the contract price
tyice_the differential agreed "upon to reach the higher goal.

e F -
s}ze standards -- Restrictive size standards pose a serious

threat to achieving the 5% goal established by P.L. 99-661. A

" number of minority firms -- often those most capable of

per forming successfully in the expanded areas of DoD SDB

contracting envisioned under Section 1207 -- may be barred from
participating in the SDB set aside because they have grown past
their size standard ceilings. Yet at the same time, these firms

remain far short of being "dominant in their field of operation”
as described in FAR 19.001. . .

" poD, in conjunction with Members of Congress, should petition the

SBA to set size standards at a level that facilitates reaching
the 5% SDB contracting goal while still limiting participation in
the SDB set aside program to firms that are not dominant in their
field of operation.

sincerely,
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HAND-DELIVERED | :
|

Defense Acquisition Regulatory Council
ATTN. Mr. Charles ‘W. Lloyd

Executive Secretary '
ODASD (P) DARS

c/o OASD (P&L) (M&RS) :
Room 3C841 v
The Pentagon . ' 5
Washington, D.C. 20301-3062

<

Re: DAR Case 87-33° = ' ' |
!
Dear Mr. Lloyd: . "

We are a law firm that represents a large number of
clients in connection with Government contracts matters. We
are writing to submit comments on the interim rule’ amendlng
the Defense Federal Acquisition Regulation Supplement
("DFARS") that was published in the May 4, 1987 edition of
the Federal Register. See 52 Fed. Reg. 16,263 (1987) (a
copy of which is enclosed). The stated purpose of the
interim rule is "to implement Section 1207 of the: Natlonal
Defense Authorization Act for Fiscal Year 1987 (Pub. L.
99-661), [the "Act"], entitled 'Contract Goal for !

Minorities.'" However, it is our view that in one' material
respect -- the rule's definition of a small dlsadvantaged
business -- the interim rule imposes a restriction that goes

~ far beyond the provisions of Pub L. 99 661 .
»' Sectlon 1207 of the Act (a copy of whlch is enclosed)
sets a goal for the Department of Defense ("DOD") for the :
expenditure of funds for contracts with small dlsadvantaged
business concerns, historically Black colleges and
universities, and minority 1nst1tutlons -In effect, Section
1207 authorized a DOD program of total small dlsadvantaged
business set aside procurements. This DOD program is
similar to the "8(a) Program" of the Small Business




Administration ("SBA"). Under the 8(a) Program SBA enters -
into prime contracts with agencies of the Federal
Government, and then awards a sole-source subcontract to a
small disadvantaged business concern for the performance of
the work under the prime contract. Thus.the 8(a) Program
and the DOD program provide an important incentive for small
disadvantaged business concerns to participate. in Government:
procurements, and confer benefits that can be the life blood
of such concerns. The identification of firms who are
entitled to receive these benefits, i.e., the definition of
a small disadvantaged business concern, is, therefore, all
important.

The interim rule would add to the DFARS a Section 15.001
(48 C.F.R. § 219.001) containing, inter alia , the
following definition of a small disadvantaged business
concern:

"small disadvantaged business (SDB) concern, "...

means a small business concern that ... is at least
51 percent owned by one or more individuals who are
both socially and economically disadvantaged, or a
publicly owned business having at least 51 Percent
of its stock owned by one or more socially and
economically disadvantaged individuals....

- Many publicly held companies have two or more classes of
stock. One is voting stock, which gives its owner both
ownership and the power of direct control over the company;
the other is non-voting stock, which confers some of the
advantages of ownership, but does not confer any control
over the company. The interim rule quoted above makes no
distinction between the voting stock and the non-voting
stock of a company. To be eligible for the DOD program, the
stock of a small company -- and not just the voting stock --
must be at least 51 percent owned by individuals who are
socially and economically disadvantaged. The interim rule's
failure to make this distinction is improper. For the
following reasons the interim rule is more restrictive than
was intended by Congress. '

First, Section 1207 of the Act states that small
disadvantaged business concerns are concerns "owned and
controlled by socially and economically disadvantaged
individuals (as defined by Section 8(d) of the Small
Business Act (15 U.S.C. 637(d)) and regulations issued under
such sectioh )...." The SBA regulations that are issued
. under Section 8(d) of the Small Business Act are set forth
at 13 C.F.R. Part 124 (a.copy of which is enclosed). At the

time that the Act was passed -- indeed both before and since

the Act was passed by Congress -- the SBA regulations have




defined the ownership requirments for a small concern to be
considered a small disadvantaged business as follows:

In the case of an applicant concern which is a
corporation, 51 percent of all classes of voting
stock must be owned by individual(s) determined to
be socially and economically disadvantaged. : 2

13 C.F.R. § 124.103(b) (emphasis supplied). Thus the.
regulations that are expressly referenced in the Act clearly"
apply the 51 percent stock ownership requlrement only to
voting stock. .

Second, the interim rule itself reflects a Congressional
intent to be consistent with the SBA regulations. For
example, the interim rule's definition of a "small business
concern" explicitly references the SBA size regulations that
apply to the 8(a) ‘Program, 13 C.F.R. Part 121. See DFARS
19.001, 48 C.F.R. Part 219.001, 52 Fed. Reg. 16,265 (1987).
Further, the interim rule states that "[i]t is the policy of
the [DOD] to strive to meét [the goal established by § 1207
of the Act] through the enhanced use of ... the section 8(a)
program, and the special authority conveyed through section
1207 (e.g. through the creation of a total [small

disadvantaged business] set aside). DFARS 19.201(a), 48
C.F.R. § 219.201, 52 Fed. Reg. 16,265 (1987). Again, the
interim rule expressly references the 8(a) Program. = Indeed,

it states that the DOD seeks to "enhance" the use of the
8(a) Program. - The use of an overly restrictive definition
of a small disadvantaged business concern is patently
inconsistent w1th this goal.

Lastly, the purpose of both the 8(a) Program and the DOD
program is to help small disadvantaged business concerns get
a foothold in the marketplace so that they can compete and
thrive in the future without Government aid. One way such
companies are able to continue to compete and thrive is by
*going public" and raising additional captial for investment
and expansion. However, the effect of the restrictive
"definition in the interim rule is to provide a disincentive
to "go public." The interim rule, therefore, undermines: the
goals of the program and statute it purports to implement.

The 8(a) Program and the DOD program have participants
(who may well make up a minority of all participants in
these programs) that are pUblicly held companies, 51 percent
or more of whose voting stock. is owned by socially and
economically disadvantaged individuals, but who also have.
non-voting shareholders. For some:of these companies, when -
the voting and non-voting stock is added together, the
percentage of the total that is owned by socially and
economically disadvantaged individuals falls below 51



percent. These companies meet the SBA regulations'
definition of a small disadvantaged business concern, and
participate fully in the 8(a) Program. However, under the
interim rule these companies would not be_eligible to
participate in the DOD program. Yet the benefits of keeping
these companies in the DOD program are as great as the
benefits of keeping thses companies in the 8(a) Program. 3

If the interim rule is not amended to make it consistent
with the 8(a) regulations, a group of companies will be N
severely prejudiced: they will be able to enjoy the
benefits of the SBA 8(a) Program, but they will not be .
permitted to enjoy the benefits of the DOD program. Since a
company's participation in the 8(a) Program is for a fixed
- period of time, when a company graduates from the 8(a)
Program it will be unable to participate in the DOD Program
and will be at a severe competitive disadvantage. That
situation would not only be unjust and unfair, it also would
be contrary to the requirements of the law. We respectfully
suggest that the interim rule's definition of a small
disadvantaged business coricern be amended to read as
follows:

"Small disadvantaged business (SDB) concern," as
used in this part, means a small business concern
that is at least 51 percent owned by one or more
individuals who are both socially and economically
disadvantaged, or a publicly owned business having
at least 51 percent of its voting stock owned by
one ore more socially and economically
disadvantaged individuals.

~ In addition to the requirement concerning stock
ownership, the interim rule's definition of a small
disadvantaged business concern requires that the majority of
the earnings of a small business concern accrue to the
socially and economically disadvantaged owners. We believe
that this requirement is unnecessary. The ownership
requirements will ensure that socially and ‘economically
~disadvantaged individuals.control the~company, including its
earnings.” It is the question of control with which the 8(a)
Program requirements are concerned, and it is the question
of control with which the DOD program requirements should be
concerned. Accordingly, we respectfully request that the '
interim rule's definition of "small disadvantaged business
concern" be amended to exclude the requirement that -the
majority of the earnings accrue to. the soc1ally and
economlcally disadvantaged owners.

In liqht of the prejudicial impact of the interim rule
on certain small :disadvantaged business concerns, we request
that, pending issuance of a final rule, the 8(a) Program




‘ definition of small disadvantaged business concerns apply to
the DOD program. , o

We appreciate your consideration of these comments.

‘Respectfully submitted,

N I ROPES & GRAY

. Py

‘Matthew S. Simch@k
Patrick K. O'Keefe
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Defense Acquisiiicn hegulatory Coutecill
OSASD (P) DARS -
c/o0 OASD (P&L) (MEZRS)

Room 3C841 The Pentagon

Washiugton, D.C. 20301-8062

Dear Mr. Lioyd:

Coﬁsider these comments on the interim rule implementing
Section 1207 of P.L. 99-661 "Contract Goal for Minorities."

My comments reflect my views and the views of constituents who
responded to my request for their comments. These constituents
are minonity-owned firms in the Denver Metro area.

1. 219.001 Definitions

The category wpsian-Pacific American" does not ‘include

the countries of Burma, Thailand, Malaysia, Brunei, and
Indonesia. These countries should be included.

There has been enough immigration from countries further
south in the Pacific Rim Co warrant inclusion. Immigrants
from these countries must overcome extraordinary obstacles
in pursuing 2 livelihood here. '

I suggest splitting the category LwO wWays: Southeast Asian
Americaus (Burma, Cambodia, South Vietnam, Laos, Thailand,
Malaysia, Singapore, Brunei, Indonesia, and Phillipines) and._,
Asian-Americans (Japan, China, Korea, Samoa, Guam, U.S. Trust
Territories of the Pacific Islands, Norther: !lariana, Taiwan).

2. Commerce Business Daily

The anet cre T o L T T R .”Ohibitive
‘to many . ' T .<n public Tlibraries is also
restricbtivi. : : : _ : _

nggested alternatives include;pubiishing notices in iocal
‘néwspapers, especially papérs catering»to‘minority populations.-
in the geographic area of the proposed procprement. :

Many commented that by the time notice appeared in the CBD,
there would not enough time to prepare adequate response for
the contracting officer. '

- THIS STATIONERY PRINTED ON PAPER MADE WITH RECYCLED Fi
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area firms. This would make the '"rule of two'"casier L0 MmELL.
Language encouraging frequent comnmunity forums should be added.

3. 219.3 Determination of Status

Most respondents hhought that definitions of SDBs was adequace.
Zut some saw room for abuse since the contracting officer

will assume a firm qualifies as a SDB. Only when a protest

is filed will a review be done. How a contracting officer

can quickly check a firm's eligibilitvy may be needed.

iy
}oe

One respondent said the ve day limit for protest was toc shorti.

L, 219,502 Rule of Two

The rule seemed reasonable when the SBA 8(a) approach was
not used. Concern was raised about how a contracting officer
will balance the two set-aside programs.

5. Oversight

My own opinion concerns compliance inspectiou. Congress will
have no idea if the program is achieving its goal. One
respondent pointed out, for example, thav in some procurenmnan
areas, no SDBs exist. Other areas have an abundauce. So
to come to an average goal of 5%, higher goals will have
to be set in some procurement areas.

s

I urge vou to add sonme monitcring reahanism b~ the finz2l rule.

v o

I have addressed comments about the perceived lack ol hig
support for the progran in general to the respective sery
secretaries. I sense that without that support, this is

set up to fail. ' =

o

h level

ce.

a progran

ncerely,

PR » oo e

Patrfcia Schroeder
Congresswoman




2% havemiv e, Lt
wasHingTON, DC 20515
(202) 225-2661
CARLOTTIA SCOTT

E ASSISTANT y
A.owmsrlanw ASSI Ju 1 y 3 0 , 1 9 8 7
ROBERT BRAUER .

SPECIAL COUNSEL

Executive Secmdimy

Defense Acquisifion Regulatory Council
ODASD (P) DARS

c/o OASD (P&LY §#ERS)

Room 3C841, TheFgntagon

Washington, DJC. 20301-3062

RE: DAR Case B33

ATTN: Charles M.Eloyd
Executiwe3ecretary

. Dear Mr. Lloyé&:

I am enclosingzmg comments regarding the Department's Interim
Regulation to iimlement Section 1207 of Public Law 99-661.

It is my hope il these comments will be considered in the
drafting of a ‘fisml rule regarding Section 1207. As well, I

would direct yomr attention to the revisions of Section 1207
contained in tepending National Defense Authorization Act for
Fiscal Years 19#¢1989 (H.R. 1748). The relevant portions of -~ - -*
H.R. 1748 may ;mawide some guidance in areas where there is any
doubt as to Camgmssional intent as stated in P.E. 99-661.

Thank you for pam attention to this matter.

Sincerely,
ey

e

éald V.

Member of Congm

e A bt ot + - & Admr——"



. _COMMENTS OF REP. RONALD V. DELLUMS (D-CA)
REGARDING INTERIM RULE TO IMPLEMENT SECTION 1207
OF PUBLIC LAW 99-661
DAR CASE 87-33

My contact with military bases and DoD prime contractors has
shown a significant misunderstanding as to the intent of Congress
in implementing Section 1207 of P.L. 99-661-. This
misunderstanding is largely based upon the regulations as
proposed and which stand as DoD's Interim Rule to implement 1207.
These regulations do not come close to expressing the full intent
of Congress. ' -

The Hou%e of Representatives has expressed its dissatisfaction
with the Interim Rule by passing H.R. 1748, now under ‘
consideration in the Senate. These comments express the same
dissatisfaction, but within the framework of the request for
comments in the May 4, 1987 Federal Register.

One concern is that SDBs not be restricted to set-asides. The
primary objective should be to give SDBs increased opportunities
to compete. Set-asides should be seen as one way to get a foot
in the door, but by no means the exclusive way. As mentioned in
Part 219.201, General policy of DoD's Interim Rule, efforts to
increase contracting opportunities for minorities should include:
"outreach efforts, technical assistance programs, [and] the
section 8(a) program. . ."

The entire regulations speak to set-asides. There are no
provisions for meeting the goal any other way. This is not a
correct interpretation of congressional intent.”

"Technical Assistance" needs to be specifically defined,
particularly as it pertains to the duties of SBDU officers.
Individuals may interpret goals and objectives in varying ways;
accountability can be better upheld if there are clear—cut
guidelines for personnel to follow. Suggestions include: written
authority from the branch (e.g. Air Force) to the SBDU officer at
his/her location; the development of mailing lists (known as
v"industrial reviews" in DoD talk); seminars held by the SBDU
officer in addition to or in conjunction with those held by other
parties (the rationale being that who better knows the
contracting process than those directly involved with it);
funding for seminar locations within the community - this funding
must come from DoD as it will be unrealistic to expect the prime
contractor (in the case of subcontracts) to finance this
expenditure;. specific times must be given to the SBDU officers as
to when the seminars should be held, how many, what should be
discussed, etc. The regulations should apply to each compliance
officer at each facility. ' . : :

Section 1207(c) defines the objectives of a technical assistance
program very clearly. These objectives should be incorporated
word-for-word in the requlations because field personnel
implementing such a program should know what their
responsibilities are.
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August 6, 1987

HAND-DELIVERED

Horace Crouch

Deputy Director -

OSD/USD(A) SADBU

"Small and Disadvantaged Business
Utilization Program

Office of the Secretary of Defense

Room 2A340

The Pentagon

Washington, D.C. 20301

Re: DAR Case 87-33
Interim Rule Implementing The
. DOD Small Disadvantaged Business Program

We have enclosed a copy of the comments we submitted to
the Defense Acquisition Regulatory Council concerning the
interim rule implementing Section 1207 of the National
Defense Authorization Act for Fiscal Year 1987 (Pub. L.
99-661) (the "Act") (a copy of which is enclosed).

The "interim rule was published in the May 4, 1987

~ edition of the Federal Register. See 52 Fed. Reg. 16,263
(1987) (a copy of which is enclosed). The section of the
act which it tries to implement establishes a program under
which the Department of Defense ("DOD") may set-aside
procurements exclusively for participation by small
disadvantaged businesses. The intérim rule, which amends
the Defense Federal Acquisition Regulation Supplement
("DFARS"), would.impose the following definition of a small
dlsadvantaged bus1ness for the DOD Program:

"Sméll?disadvantaged business (SDB)
concern, " means a small business
concern that ... is at least 51 percent
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owned by one or more individuals who are
both socially and economically
‘disadvantaged, or a publicly owned
business having at-least 51 Percent of
'its stock owned by one or more socially
and economically disadvantaged
.individuals.

DFARS 19.001, 48 C.F.R. § 219.001, 52 Fed. Reg..16,265
(1987). : . o

This interim definition differs from the definition used
by the Small Business Administration ("SBA") for its 8(a)

"program, which also confers benefits on small dlsadvantaged

businesses. The SBA deflnltlon is as follows:

In the case of an applicant concern
which is a corporation, 51 percent of
all classes of voting stock must be
owned by individual(s) determined to be
socially and economically disadvantaged.

13 C.F.R. § 124.103(b) (emphasis supplied) (a copy of which

is enclosed). Thus the SBA regulatlons apply the 51 percent
ownership requirement only to a company's voting stock; the

interim rule applles the 51 percent ownership requirement to
all of a company's stock, for purposes of the DOD set-aside

program.

On August 4, 1987 the undersigned Mr. O'Keefe was
advised by Mr. Robert Wren of your office that the intention
of the Department of Defense is that a company which is
small and disadvantaged under the SBA's 8(a) program will
also be considered small and disadvantaged under the DOD
set-aside program. If this is not the case, please advise
us in writing immediately. The interim rule published in
the Federal Register is not consistent with the DOD
intention, as expressed by Mr. Wren. Specifically, a small
company that has both voting and non-voting stock will be
ellglble for the 8(a) Program if at least 51 percent of the
company's voting stock is owned by socially and economically
disadvantaged individuals. However, if, for the same
company, less than 51 percent of all of the company's stock
is owned by socially and economlcally disadvantaged
individuals, the same company will not be eligible for the
DOD set-aside program under the interim rule. '

Since the clear 1ntent10n of the DOD program is not
reflected in the interim rule we respectfully urge you to



contact Mr. Charles W. Lloyd of the DAR Council immediately

so that this discrepancy can be removed.

CcC:

Respectfully submitted,

ROPES & GRAY

Matthew S. Simchak

Patrick K. O'Keefe

Charles W. Lloyd

Executive Secretary :

Defense Acquisition Regulatory Council
ODASD (P) DARS .

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062



COMMUNICATIONS INTERNATIONAL, INC.

A Telecommunications Corporation

.- Allantn

August 3, 1987

Wiashington
Corpus Chrsh
Los Angates
Chicaga

New York . . . 31
Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd, Executive Secretary
ODASD(P) DARS, c/o ODASD

(P&L) (M&RS)

Room 3C841

The Pentagon

washington, D.C. 20301-3062

Ref: DAR Case 87-33:

DOD FAR Supplement;
Implementation of Section 1207,

PL99-661 Set-Asides for SDB concerns

Dear Mr. Lloyd:

These comments are submitted for your consideration
’ on behalf of Communications International, Inc., an 8(a) -
contractor pursuant to the Small Business Act as amended, '
and the Region 1V, Contractors Association, representing
some three hundred and fifty 8(a) firms located throughout
the Southeastern United States. '

A: Background '

While specific language provides for not penalizing
small businesses as a class, it appears that no such
concern is expressed in the interest of 8(a) firms that
might be negatively impacted by the procedures set forth
under 219-502-72, not "withstanding the language under

.- 219.601. It is submitted that the long history of DOD’s
positive relationship with, and support of procurements
let under section 8(a) should not be ignored, and indeed
could be increased in furtherance of the 5 percent goal
established by the act. In summary, the absence of SDB
interest in procuréments for specific industry sectors,
should not release contracting officers from setting aside
under 8(a) requirements that would otherwise mnot be let
for want of "rule of two" entities under 219.502-72. This
is particulary important where requirements are relatively
large, and may lend themselves to partial set-asides under
section 8(a), but not under 219.502-72.

5430 J. Carter Blvd. * Suite 210 ¢ Norcross, Georgia 30093 * Tel: (404) 447-1830  Telex: 544009 ° Fax: (404) 662-8133
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Defense Acquisition Regulatory Council

Attn: Mr. Charles Lloyd, Executive Secretary
CDASD(P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841, The Pentagon

Washington, DC 2(321-3262

Dear Mr. Lloyd:

Your acticn is urgently needed now to prevent further erosion
of the small business set-aside base and the possible demise of
many small businesses

that is happening is that DOD, particularly the Navy, is

1mnlemenf1ng Section 127 of the 1287 DOD Autuori"ation ACt

(Public Law 99-661), which assigned a gcal to DOD to award 5% of

\ its contract dollars to small disadvantaged businesses (SDR), by

taking away long-term existing contracts from qualified small

: businesses and setting them aside for SDBs rather than using
those contract dollars available to large business.

As noted in Appendix E, paragraph b(7) of the attached
doccument, Congress is trying to correct this situation by
requiring DOD to "establish pclicies and procedures which will
ensure that there shall be nc reduction in the number or dollar
value of contracts awarded under the program established in
Section 8(a) of the Small PRusiness Act and under the small
business set-aside program established under Section 15(a) of the
Small Business Act in order to meet the goal of Section 1287 of
the DOD Authorization Act of 1987.

An interim rule amending the DFAR supplement which 1mplenented
Section 12A7 was .issued by the Defense Acquisition PRegulatory
Council, effective 1 June 1987. At that time conments: were
requested from interested parties by 3 August 1987 so that a
final rule could be promulgated.

If this rule is not changed as recommended in the enclosure,
we and others in the small business community who serve the
Department of Defense and depend almost 1@0% on the small
business set-aside program, will surely be driven out of business
' I within a very short period of time. Recent inquiries to the
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Defense Acquisition Regulatory Council
ATTN: Mr. Charles Lloyd

Executive Secretary

ODASD (P) DARS

c¢/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Wasington, D.C. 20301-3062

. Re: Implementation of Section 1207 of Public Law 99-
661; Set-Asides for Small Disadvantaged Business
Concerns (52 Fed. Reg. 16263 {1987)).

" Gentlemen:

The American Subcontractors Association is a national trade
association with more than 7,000 firms representing all major
construction trades in 55 chapters. Many ASA members perform
construction for the federal government. Sometimes they serve as
prime contractors, contracting directly with the federal
government. More often, they serve as subcontractors, dealing
with the government only through a prime contractor. In both
situations, these specialty trade contractors have a direct and
real interest in the proper implementation of Section 1207 of

. Public Law 99-661. :

Section 1207 requires the Department of Defense to attempt to
award five percent of the total value obligated for (a)
procurement; (b) research, devélopment, test, and evaluation
(RDT&E); (c) military construction; and (d) operation and.
maintenance in contracts and subcontracts to eligible

 participants. Eligible participants include, among others, small

business concerns owned and controlled by socially and o
economicallly disadvantaged individuals, the majority of the
earnings of which directly accrue to such individuals (SDBs) .

AMERICAN SUBCONTRACTORS ASSOCIATION, INC.
1004 DUKE STREET, ALEXANDRIA, VA 22314-3512
(703) 684-3450



August 1, -1987
Page Two

Impact of Section 921 in Achieving the Goal of Section 1207

The interim rule implementing Section 1207 comes at a time of

change in the procurement system, particularly with respect to
encouraging participation in the system by small and :
disadvantaged businesses. The change that will, perhaps, have
the greatest impact on the implementation of Section -1207 will be
Section 92F of Public Law 99-661. Section 921 will reduce the
small busimess size standard in most construction trades to

_ensure that a fair proportion of contracts per industry

category (Standard Industrial Classifications), rather than
overall comtracts, are awarded to small businesses..

Implementation of Section 921 will substantially reduce the
number of businesses defined as small and thus the number of SDBs
available for DOD work. This, in turn, will reduce the amount of
military construction performed by SDBs.

At the same time, Section 921 will enhance DOD's ability to
measure the number of SDBs performing as csubcontractors' on
military eenstruction. This is true since many businesses, who
will no lamger be classified as small businesses, will have to
comply with the subcontracting plan requirements of Public Law
95-507. ‘

Comments u@‘the Interim Rule ‘on Section 1207

ASA believes}four points should be kept in mind when this
regulatiom is being finalized:

(l)v""Section 1207 establishes a gbal, not a mandatory
set-aside program;

(2) = The program should be designed so that it does not
have an inordinate impact on any one industry;

3) The program should be designed so that small
"~ businesses, other than SDBs, are not eliminated
from the military construction market; and

~(4) Subcontracts performed by SDBs should be taken into
"~ . consideration when determining whether the -five ‘
percent goal is being met. :

The construction industry consistently has exceeded the five
percent goal for SDBs in DOD procurement. For example, in
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~ fiscal year 1985, nine percent of military construction was
“performed by SDBs. Yet the total award to SDBs during fiscal

year 1985 was only 2.1 percent. It appears then construction
SDBs are more numerous, more willing, or more able to perform DOD
work than SDBs in other industry segments. ASA believes that all
three circumstances are true. ASA further believes that, without
substantial effort on the part of DOD, construction will carry an
inordinate and unnecessary burden in DOD's efforts to achieve its
aggregate five percent goal of SDB participation in- DOD
procurement. :

Therefore, ASA urges DOD to make every effort to assure .that the
five percent goal is reached in every procurement category and
that no one category is inordinately impacted by DOD's efforts to

meet the aggregate goal.

We believe this objective can be achieved by giving each
contracting officer the flexibility and the authority to
determine whether a particular construction contract should be
set-aside for SDBs. For example, a contracting officer should
take into accouat (1) the amount being set-aside in the total
military construction program, (2) the amount being set-aside in
the geographic area of the project being ccnsidered and its
impact on non-SDB small businesses, and (3) the availability of
subcontracting opportunities for SDBs on the project being
considered. This flexibility can be achieved by amending

219.502-72(a) of the interim rule as follows:

(a) Except those subject to small purchase procedures, the
entire amount of an individual acquisition ¢H4T] may be
set-aside for exclusive SDB participation ..

This flexibility certainly is permitted under the statutory
language, which makes clear that Congress intended to establish a
goal for SDBs. of five percent not a mandatory set-aside program
or quota. - e

Such flexibility also is important if small businesses other than
SDBs are not to be locked out of the military construction
market. ASA recognizes that Congress excluded "small purchases"
from the five percent goal in an effort to reduce the impact of
Section 1207 on non-SDB small businesses. Nonetheless, i.f every
project which a defined small business is capable of performing
is set-aside for SDBs alone, many years of encouraging small

. participation in the government market will be negated. This:

certainly was not ‘the intent of Congress nor, we believe, of DCD.
It could, however, be the real effect if the interim rule were
implemented fully without granting the contracting officer some

flexibility.




August 1, 1987
Page Four

ASA believes that the five percent goal can easily be met in
military construction, even with the implementation of Section
921, if subcontracts performed by SDBs are counted toward the
five percent goal. Historically, there have been many more SDBs
in the construction specialty trades, which usually serve as
subcontractors rather than prime contractors on military '
construction, than in the various prime contracting categories.
As noted above, participation by SDBs as subcontractors on
military construction will be much easier to measure by DOD since
more prime contractors will required to comply with the :
subcontracting plan requirements of Public Law 95-507, under the
new definition of '"small business'" required by Section 921.

Summary and Conclusion

When implementing Section 1207 of Public 99-661, DOD should take
into consideration that Section 921 of the same statute will have
on its procurement system. At the same time, DOD should make
every effort to ensure that implementation of its regulation does
not inordinately or adversely impact any one industry or
participation by non-SDB small businesses. ASA urges DCD to
reevaluate and restructure the final rule to meet these
objectives. We believe this can be achieved by granting the
contracting officer greater flexibility in determining whether a
particular project is appropriate for the set-aside program.

Sincerely,

o Li Vb

E. Colette Nelson
Director of Government Relations



G and M 0il Company, Inc.

' . 1549 N. WARWICK AVE.  301-728-0333  BALTIMORE, MARYLAND 21216

July 31lst, 1987

Defense Regulatory Council Re: DAR Case 87-33
Attn: Mr. €harles W. Lloyd _ Comments
Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 30139 ' Handcarry To:
The Pentagon . ' 1211 S. Fern Street
Washingtom, D. C. 20301-3062 Room C 102

Dear Mr. LIoyd:

The purpose of this letter is to comment on the interim
and proposed rules regarding Department of Defense Federal
Acquisition Regulation Supplement: Implementation of Section
1207 of Peblic Law 99-691: Set—-Asides for Small Disadvantaged
Business Concerns (SDB).

bﬁ the goal of the awarding to SDB firms
.' five percent (5%) of contract dollars )

Firstﬁy; as to price:

We agree with the concept formulated in the interim rules that
an award to a SDB firm could be let at a contract amount not to
exceed one hundred ten percent (110%) of the market price of
the goods er services.'»‘Why market price? The cost of goods
and servieces to a responsible SDB firm will be based on normal
market comditions.

But we dlsagree with the- concept formulated in the . proposed
rules that. the ten percent (10%) price - differential apply to
the low .offeror's bid. Why? - This would place a SDB at a

 potential terrible risk of having its: (the SDB firm) price
based on an extraordinarily unrealistic low bid, possibly by a

low bidder (1) who is dumping products to upset the normal

marketplace, or (2) who is near bankruptcy and is selling goods

at any price, or (3) who has placed a low bid due to error or
other reaseons.

C 690 v “PERSONALIZED SERVICE”
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Defense Regulatory Council Re: DAR Case 87-33
Attn: Mr. Charles W. Lloyd Comments

Executive Secretary

Certainly, the market price method 1is - the -most ~fair and
realistic. way for SDB firms to participate, and for the
Department of Defense to achieve the five percent (5%) goals.

Secondly, as to competition:

We agree with the concept formulated in the proposed rules that
an award could be made to one SDB firm in those circumstances
where, after the conclusion of a good faith market survey, only
one SDB firm could be found. Why would one be fair? By
always requiring at least two competing SDB firms, some SDB
firms in certain geographical areas or in certain business
classes may. be left out of the program altogether only because
that one SBB firm just so happens to be the only firm in that
geographica1~area or in that particular class of business.

Conversely,l we disagree with the concept formulated in ‘the
interim rulés that require that bids need to be anticipated
from at least  two or more SDB firms. Why? This could
preclude SDB firms from obtaining any awards under this program
if those SDB firms were not located in areas populated with
other SDB ﬁirms or if some SDB firms were involved in wunique
classes of trade [unique to SDB firms].

We disagree with the source of end items provision which reads
as follows: : '

"A manufacturer or regular dealer submitting an offer
in its own name, agrees to furnish, in performing
the contract, only end items manufactured or
preduced by small disadvantaged business
concerns in the United States, =

its territories and «.c...

Why 1is this provision wunfair? This :provisioh is wunfair
because it is self-defeating to the entire concept of minority
participation. It is true that the intentions of this
provision are excellent; nevertheless, as a matter of
practicality, this provision is often and usually
iﬁngpiblg to attain.

C 691
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Defense Regulatory Council Re: DAR Case 87-33
Attn: Mr. Charles W. Lloyd Comments

Executive Secretary

In the case of petroleum products, absolutely no disadvantaged
manufacturers (refiners of petroleum products) exist anywhere

in the United States. [ Probably no disadvantaged manu-
facturers of computers or cranes exist. ] But the provision
states the term "disadvantaged.” This makes an award to a SDB
firm completely impossible. This therefore obliterates

totally the five percent (5%) goal enacted by Congress.

Fourthly, as to source of end items [term: small ]l:

We further disagree with the source of end items provision
(exerpted on the previous page hereto) because of the inclusion
of the word "small". Why?

(1) Small manufacturers, because of the economies of scale,
must charge a price for their products that is greater than

that of non-small manufacturers. The price charged by small
manufacturers does not represent the normal market. The
prices charged by SDB firms to the Federal Government are based
on market prices. Therefore, even with the ten percent (10%)
price differential, for SDB firms to purchase from small
manufacturers, SDB firms would be paying a price above market,
based on a small refiner, but receivin a price at market,
based on a price mechanism controlled by major oil companies.
This creates a loss position for the SDB firms, and precludes
SDB firms from obtaining contracts with normal profit margins.

(2) Quite usually, it is difficult or just completely
impossible to identify small manufacturers. In the case of
petroleum products, only about thirty-five (35) small refiners
of petroleum products exist in the United States, of which
approximately twenty-five (25) are on the West Coast or in the
Western States. : :

- (3) Too often, small manufacturers are unable to:service a SDB -

firm, either voluntarily orfin?oluntarily,:becéEge of:

(a) the lack of rigid government specifications, or

(b) the lack of specific product types, or

(c) the lack of required volumes, or

(d) the lack of a manufacturing facility (refinery of
~petroleum products) which is located within the
"geographical operating sphere of the SDB firm.
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Defense Regulatory Council Re: DAR Case 87-33
Attn: Mr. Charles W. Lloyd Comments

Executive Secretary

In the latter case, transportation costs from the manufacturing
facility to the location of the SDB firm are prohibitively
unbearable, thereby causing a loss situation for the SDB firm.
This certainly was not the intention of Congress, that SDB
firms be priced out of business.

Fifthly, as to source of end items [ escape_clause ]:
Notwithstanding the legitimate and practical concerns we voiced

in the third and fourth major paragraphs of this letter, should
our suggestions not be accepted, we would propose an escape

clause, whereby a SDB firm, ( after having made a good faith

and thorough search to identify a small and/or [depending on
the outcome of the final rules] disadvantaged manufacturer with
the required capabilities of specifications, product types,
desire to service, reasonable transportation costs, and with
products priced at or near market ), would be able to waivethe
small and/or disadvantaged manufacturer provision by
representation. : ‘

As a matter of reference, our firm 1is a small and
disadvantaged dealer in petroleum products and located in the
Middle Atlantic States.

We thank you for the opportunity to comment on the five
percent (5%) set—aside law enacted by Congress. '

Should you need any clarlflcation or have any questions,

please call us at (301) 728 -0333.

Sincerely yours,

Rudoth C. dustan

Rudolph C. Gustus
President - -

RCG:JPB:NLK

HAND CARRY
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COMPUTER
SYSTEMS
DEVELOPMENT
CORP.

28 July 1987

Mr. Charles ®. Lloyd

Executive Secretary, ODASD  (P) DARS
c/o OASD, (P&L) (M&RS), Room 3C841
The Pentagon ' ‘

Washington, DC 20301-3062

Ref: DAR Case 87-33

Dear Mr. Lloyd:

This is to provide our comments regarding the interim rule
for Implementation of Section 1207 of Pub. L. 99-661; Set Asides
for Small Disadvantaged Business (SDB) Concerns, as published in
the Federal Eeglster, Vol. 52, No. 85 of 4 May 1987:

1. 'The proposed regulation is clear in its intent to provide
additional opportunltles for the minority small business commun-
ity interested in pursuing defense procurements. The leglslatlon
set forth in Section 1207 clearly states that the objective is.
to realize five percent (5%) of the defense procurement dollars
through Government procurement with gualified minority business
enterprises, historically black colleges and universities and
other minority institutions.

The Dep&ftﬁent of Defense implementation of the said legis-
lation, whlle timely, has some deficiencies which if not correct-
ed, will:

(a) adversely affect any chances of achieving the 5% goal;
and

(b) increase the possibility of abuse by "front companies".

2. ADVERSE EFFECT ON THE 5% GOAL - The interim rule establishes
a "rule of two" regarding set asides for SDB concerrns wherein
contracting officers make the final determination based on this
rule, and a "reasonable expectation" that the award price under

an SDB competition w111 not exceed fair market price by more than
10 percent.

3700 PENDER DRIVE * SUITE 106 * FAIRFAX, VIRGINIA « 22030 « (703) 352-9606
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This has created one major problem - THE REPLACEMENT OF 8(a)
CONTRACT OPPORTUNITIES BY SDB SET-ASIDES. Contrary to the in-
structions in the proposed regulation (219.801) and instructions
from the Secretary of Defense regarding contracting under Section
8(a) of the Small Business Act - contracting Officers are already
making arbitrary determinations regarding SDB set-asides. Speci-
fically, (1) they are disregarding requirements committed to the
8 (a) program and (2) are implementing the new SDB set-aside pro-
gram by ruling against potential 8(a) set-asides. CSDC has ex-
perienced both of these situations:

o In one case a self-marketed requirement was offered
to and accepted by SBA not once, but twice, prior to
publishing of the interim rule of 4 May 1987 (see
exhibits A & B). Despite the fact that the require-

‘ment was committed to the 8(a) program, the cognizant
contracting activity officer attempted to make it an
SDB set-aside under the proposed regulation.

o In another case, CSDC requested through SBA an oppor-
tunity to reserve for the 8(a) program a requirement
compatible with our business plan and capacity. Prior
to giving CSDC an opportunity to demonstrate its tech-
nical capacity, and review the benefits of performing
the proposed requirements under the 8(a) program, the
cognizant agency decided to make the requirement an

** SDB set-aside (Exhibit C).

Both of the above cases exemplify how the contracting
agencies are "reacting" to the interim rule. Without a doubt,
such actions are against the 5% DoD initiative. How can the 5%
goal be achieved if the new program is used as a substitute for
8 (a) set-asides? Furthermore, this is against the intent of the
new legislation - to provide additional opportunities for quali-
fied minority firms.

' Possible solutions for eliminating arbitrary and uncontrol-
led determinations which are against the purpose of the 5% DoD
initiative are: - o

o Maintain the sole-source procurement method of the 8(a)
program. The "8(a) negotiated procurement program" - 3
should be complemented, not replaced, by the competitive

minority set-aside.program. This complementary competi-
_ tive minority set-aside program will facilitate the :
" achievement of the DoD five percent contracting goal;
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o Institute specific procedures to ensure that the DoD
small disadvantaged business (SDB) set-aside progranm
implementing the DoD five percent contracting goal
does not interfere with or diminish the use of the
8 (a) program in meeting the DoD five percent minority
business goal.

o Provide that Small and Disadvantaged Business Utilization
(SADBU) Officers, rather than contracting officers, are
responsible for the determination as to whether a parti-
cular procurement w111 be an 8 (a) set-aside or an SDB
set-aside;

o Provide prime contractors with additional credits when
they utilize minority subcontractors to facilitate the
achievement of the DoD five percent minority contracting
goal; and

o Establish more objective procedures for determining fair
market price. Create a Fair Market Price Determination
Panel composed of SBA and DoD pricing specialists to re-
solve disputes over fair market price.

3. THE POSSIBILITY OF ABUSE BY FRONT COMPANIES. Recently pub-
lished abuses by firms participating in the 8(a) program has
created a rush of "reform legislation" that would substantially
change the 8(a) program. As a new participant in the 8(a) pro-
gram, we at CSDC strongly agree that some reform legislation is
necessary to eliminate the possibility of abuse by "fronting".

We are concerned, however, that after experiencing the hard real-
ity that abuses are possible despite a formal certification pro-
cess, DoD is proposing to implement a less restrictive certifica-
tion and contracting process. Specifically, the DoD implementa-
tion does not adequately address:

o at least a streamlined certification process that makes
use of SBA or the agency's SADBU representative to
ensure the "1eg§tjmacy" of the SDB offeror(s).

o the degree of subcontracting which SDB firms will be
permitted to pursue under an SDB set-aside procurement.

4. In summary, the proposed regulation lacks the necessary
emphasis and procedures to reasonably expect that the 5% goal
will be achieved. 1In fact, the implementation as described in
the two real-life examples provided herein, clearly undermines
the purpose of the legislation as set forth in Section 1207 of
P.L. 99-661. Furthermore, while the DoD pollcy statement clearly
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‘ established a commitment for continual support of the 8(a) pro-

e gram and establishes SDB responsibilities to various SADBU repre-
sentatives for implementation, the authority that should accom-
pany this policy is nonexistent in the proposed DoD procedures.

I appreciate having the opportunity to offer these comments
regarding the implementation of this legislation. I firmly be-
lieve that Section 1207 of P.L. 99-661, if properly implemented,
can have a significantly positive impact on the minority business

community.
Sincerely,

COMPUTER SYSTEMS DEVELOPMENT CORP.

S fornd s

/4. Luis Hernandez
“ President

JLH/mlm

Enclosures

. NOTE: 1. OSD Memorandum for Secretaries of Military
. Departments Directors of the Defense Agencies,
dated 18 March 1987.



Houston
Galveston
Beaumont

72’7& - Harbor ((jiyé/ / 8 / Stevedores Inc.

P.O. Box 15655
Houston, Texas 77220-5655

‘ - 713/673-6611

July 28,1987

Mr .Charles W. Lloyd

Defense Acquisition Regulatory Council
ODSAD (CP)DARS

Room 3C841

Washington,DC 20301-3062

Dear Sir: '

In response to DAR case 87-33, the proposal which would establish
under authority of "exception five" of the Competition in
Contracting Act (CICA) 10 USC 2304(c)(S) allowing for a direct
award to be made to an small disadvantaged business firm. When
only one firm can be identified to fulfill DOD requirements.

Harbor (8) would like for this proposal to be accepted.It has
been our experience that a single source firm could be placed at
. a disadvantage if only the rule of 2 existed.

w Harbor (8) would also like for consideration to be given to the
application of preference differential when acquisitions are

totally unrestricted.

incerely

S
-
EEZ. Williams

Vice President i

JIW:ar




HENRI ENTERPRISES

P.O. Box 41170
Washington, D.C. 20018
(202) 832-9098

July 30, 1987

Mr. Charles W. Lloyd,Executive Sec.
ODASD (P)DARS c/o OASD(P&L) (M&RS)
Defense Acquisition Regulatory Council
Room 3c841 :

- The Pentagon _

" Washington, D.C. 20301-3062

Dear Mr. Lloya:

Recently your office released an interim rule for imple-
mentation of Section 1207 of Public Law 99-661. While I applaud
your overall efforts for such a task, I am economically compelled
to suggest modifications.

My company, HENRI ENTERPRISES, is engaged in the seafood &
fish industry. We procure the majority of our products from pro-
cessors in the states of Louisiana and/or Mississippi. Feasibili-
ty studies have concluded, that too few processors are located
in either state and none are SDB concerns. Your requirement that
a SDB purchase its goods from another SDB in my opinion has the
effect of preventing a SDB from selling its products to the Fed-
eral Government. I strongly believe that in certain industries
( i.e. seafood & fish) an exception of this requirement should
be made. It is further noted that I appreciate DOD's, interest in
procuring from the manufacturer, but in this instance an unreason-
able hardship would result should your agency disregard the fact
that few processors exist in the industry,none of which are SDB
concerns. Ultimately, we intend to have a fully-intergrated enter-
prise whereby processing and distribution would be conducted under
the same umbrella. '

We also recommend the adoption of proposed rule which author-
izes the contracting officer to award a contract sole source to an
SDB concern in instances where only one SDB can be indentified. We
further suggest the adoption of proposed rule that authorizes the
contracting officer to make an award to an SDB if the concern comes
~within 10 percent of the fair markét price on an unrestricted pro-
- curement or a;small»business set-aside. These methods are vital in
_industries where there is only one SDB concern. '

Sincerely, ‘ ' 
| G _;j;kﬂpﬂul |
arryy| Definis, President

DD/eh
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"Bridge Enterprises Inc.

A Business Development Company

July 29, 1987

 Mr., Charles W. Lloyd

Secretary .
ODASD (D) DARS
c/o QASD (P&L) (M&RS)

. Room 3C841

The Pentagon
Washington D.C. 20301- 3082

RE: BRIDGE GROUP POSITION

Dear Mr. Lloyd:

Bridge has the privilege of beiné reteined by eii
influential minority firms in Virginie to nork iﬁ regards
to the revision and implementation of the Five Percent
Defense Authorization Bill. From onr infotmation gathering
process, we have ascertained several problematlc areas and
we request as well as urge that changes in the Interlm Rule,
implementing Publ1c Law 99-661, be consistent with the proposal
of the Bridge Group, which is attached.

Si cete}y,

yn R. Williams
. President |

4706 Glenspring Road
Richmond, Virginia 23223
(804) 254-0440



‘Bridge Enterprises Inc.

A Business Development Company

XETOMATED scrsi%ﬁ GROUPS, INC.

ASSOCIATES, INC.

@7/.& QZ I

GRACE INDUSTﬁIE INC.

¢4«44<A€1'/7/ ;z;;¢$¢f§i;_.

GRAPH—TECH, INC.

WMCQW

RONSON MANAGEMENT CORPORATION

g
C M e

SYSTEMS MANAGEMENT AMERICAN CORP.

cc: Honorable Casper Weinberger
Honorable James Abdnor
Honorable Gus Savage
Honorable Norma Leftwich

4706 Glenspring Road
Richmond, Virginia 23223
(804) 254-0440




POSITION PAPER

Date: July 29, 1987

From: Bridge Group Members

Bridge Group Members commend the timely response of the
Department of‘Defense (DoD) in implementing Section 12ﬂ7”of
Public Law 99-661 (P.Li 99-66i), the National Defense Authorizat-
ion Act for the Fiscal Year of 1987. Upon review of the legislat-
ion, it is clear that Congress in passing this Act was attempting
to enhance minority community participation in realizing the five
percent goal of the defense procurement dollars through
government procurement with qualified minority business enterprises,i
historically Black colleges and universities and other minority
institutions.

Although the program has been implemented in a timely fashion,
it does not possess the necessary aggressiveness to realize the
five percent goal, especially in light of the reliance on 15 U.S.C.
637 of the Small Business Act., Therefore, the Bridge Group Members
set forth the following proposal to rectify the problems that

exist.

A, It has been established that contract officers will be providing
the procurement opportunities/contracts for 8(a) firms and section
1207(a) firms. Allowing contract officers to maintain the procurement
contracts for both programs has and will continue to have an adverse
effect on the 8(a) firm. There is an incentive for the contract

officer to set aside certain opportunities for a section 1207 firm



in light of the fact that the contract officer's performance is

evaluated under the Five Percent Defense Authorization Program,

thereby granting the contracting officer the authority to take

from an 8(a) firm certain opportunities, if said firm does not
adhere to certain specifications or negotiated prices, and placing

the opportunity in the Five Percent Program if more than two

section 12087 (a) firms are capable of.bidding:on the project.

" Bridge Group Members support Section 812(5)(7) of the Richard-
son Amendment which requires policies and procedures to ensure
that no reduction in the number or dollar value of contracts
awarded under 8(a) of the Small Business Act or under the small
business set-aside program pursuant to 15(a) of the Small Business
Act in order to meet the goal of Section 1207 of the Department of

Defense Authorization Act, 1987.

B. The Bridge Group feels that DoD should not rely on the 8(d)
definition under the Small Business Act to determine eligible »
participants for this program. Only 2.3 percent of the eligible
participants (small and disadvantaged) are in actuality utilizing

this program. The vast majority of 8(a) firms who are eligible

. for the Five Percent Program do not possess the necessary capability

or technical experience to perform the contracts provided under this
Act. |

A Secondly, the 8(a) ‘and the sectlon 1207 programs have an
entirely different orientation. The program under .8(a) of the
Small Business Act has the purpose of development for small

and disadvantaged firms, whereas, section 1207 of P,L. 99- -661 has‘



the intent and purpose of procurement. Therefdre, it is obvious
that because they are not sufficientiy developed, a substantial
number of 8(a) fi:ms.would be unable to implementlthe contracts
of the magnitude provided under section 1207.

In order £o effectuate the five percent goal, it is necéssary
to increase the siie standards imposed by the 8(d) definition of
the sSmall Bﬁsiness Adf. As the program currehtly exists, the five
percent goél will never be realized because the minority firﬁs, who
can perform the contracts, have graduated from the 8(a) program
and although disadvantaged are ineligible under certain sic codes.
These firms, if allowed to participate, have the technical capability,
experience and track records to realize the mandated five percent
goal. Secondly, during the act of participation, these graduated
firms would be in a better position to give'technical assistance
and subcontracting opportunities to the 8(a) firms tnable to compete
due to a lack of the above.

Therefore, the Bridge Group advocates new legislation defining
eligible participants under section 1287 of P.L. 99-661. Section
8(d) of the Small Business Act was enacted by Congress for a totally
differenﬁ reason then the progrém»under section 1287, If Congressiéhal
intent and_burpose for these programs are differeh;, then the eligibility
requirements need to reflect these differences. Under section 8(d)-
"small andidisadvantaged" ié the critéria. Bridge p%bposes'that in;
the new legislation ﬁsméll‘éz.disadvantaged" needs to be the basis

for determinfng'part;cipants.
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|\mvm NATIONAL ASSOCIATION OF MINORITY CONTRACTORS
.\

Mr. Charles Lloyd

Executive Secretary

Defense Acquisition Regulatory
Council (DAR)

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

Washington, D.C. 20301-3062

Re: Comments on DAR 87-33: DOD's Federal Acquisition
Regulation Supplement; Implementation of Section
1207 of Pub. L 99-661; Set—-Asides for Small Dis—
advantaged Business Concerns

Dear Mr. Lloyd:

The following are the comments of the National Association
of Minority Contractors (NAMC) with regard to the above-referenced

subject:
INTRODUCTION
The Department of Defense (DOD) has invited public comment
" concerning an interim rule agending the Defense Federal
AcQuisition Regulation Supplement (DAFRS) to implement section

1207 of the National Defense Authorization Act for Fiscal Year
1987 (Pub. L. 99-661).

Such statute permits (DOD) to enter into contracts using
less than full and open competitive procedures, when practical
and necessary, to facilitate achievement of a goal of awarding
5 percent of contract dollars to small disadvantaged business
(SDB) concerns during FY 1987, 1988, and 1989 provided the
contract price does not exceed fair market cost by more than
10 percent. ‘

The interim rule implements the statute by requiring that
contracting officers set aside acquisitions, other than small
purchases conducted under procedures of Federal Acquisition
Regulation (FAR) Part 13, for exclusive competition among SDB
concerns, whenever the contracting officer determines that offers
can be anticipated from two or more SDB concerns and that the
contract award price will not exceed fair market price by more
than 10 percent. '

The National Association of Minority Contractors - (NAMC)
fully supports the DOD's interim rule as a most effective method
to implement Section 1207 and meet the five (5) percent SDB
goal. As will be explained below, such action is justifiable
. from both a practical as well as a legal standpoint.

A FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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Under this program, SBA is empowered to provide small
business concerns which are owned and controlled by socially
and economically disadvantaged individuals such management,
technical, financial, and contract asistance as may be necessary
to promote competitive viability within a reasonable period
of time.Central to this program effort is the provision of
set-aside contracts, usually non-competitive, through the SBA
to 8(A) program participants.

In fiscal year 1984, only 1.6% of federal purchases were
awarded under the 8(a) program. Over the 16-year histroy of
the program, only 1% of federal purchases were awarded as 8(a)
contracts. Nevertheless, it is estimated that well over 60
percent of all federal prime contract awards to minority
businesses come through the 8(a) program. More important is
the fact that almost two-thirds of all DOD prime contracts to,
minority business are awarded under 8(a).

Unfortunately, only about 3000 of the estimated 700,000
minority businesses in America are in the 8(a) program. There
are numerous other small disadvantaged firms, outside the 8(a)
program, that could perform excellent work for the DOD. In
order for DOD to meet its 5% SDB goal such non-8(a) firms will
have to be utilized. From a practical standpoint then, DOD's
interim rule provides the most proven effective method for
increasing DOD utilization of capable minority firms. :

LEGAL RATIONALE

Several organizations representing predominantly
majority-owned business concerns will argue that the DOD's interim
rule is unconstitutional and will unduly injure their
constituents. Nothing could be further from the truth, however.

The DOD interim rule is no more than an allocation of
benefits by the government to a predetermined class of eligibles.
Such action is legally valid so 1long as such allocation is
reasonable and is designed to achieve a legitimate government
purpose.

Within the constraints cited above the government has
historically  implemented, and is currently :implementing,
procurement programs which not only give preferences but which
also restricts competition on certain government contracts in
order to achieve desired economic results. The Buy American
Act (41 U.S.C. Sec. 10a, Et Seq.), for example, often requires
that American’ business firms be given a bid preference of either
6 .or 12 percent over foreign firms when competing for federal
contracts. c ' : : '
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Also, Public Law 85-804 authorizes the military to pay
extraordinary contractual relief to essential defense contractors,
if such payments are needed to keep them in business--even though
such contractors are not otherwise entitled to such funds under
the terms of their contracts. Moreover, the tax laws have allowed
the largest defense contractors in the U.S. to postpone the
- payment of federal income taxes pending the total completion
of a defense system.

All of the above examples restrict free and open éompetition
and give preferences to a select group of businesses.

However, the purpose of the Buy American Act is to preserve
the domestic mobilization base in America. Although the 1law
clearly gives American firms a distinct competitive advantage
over foreign firms, it is almost universally recognized that
such law is necessary to address a legitimate purpose of the
United States government.

With regard to Public Law 85-804 it is also a legitimate
purpose of the federal government to insure that contractors
essential to the national security receive reasonable amounts
of assistance to remain in business.

It was that same rationale which led to the enactment of
the Small Business Act in 1953 under which the small business
set-aside program, discussed earlier, was derived. Through
small business set-asides, the federal government seeks to insure
that, through its purchasing system, the U.S. government does
not create a situation where there are so few producers of
government-needed services and goods that such firms can virtually
dictate the terms and conditions of all sales. Such restriction
of competition is reasonable because 99 percent of all businesses
are classified as small. Thus, a small business set-aside
precludes only one percent of the universe of all firms competing
for these awards.

The extension of this rationale to small disadvantaged
businesses is hardly difficult. Through its enactment of Section
9(e) of the Small Business Act, Congress made what amounted
to an investigatory finding that there exists in - the United
States a correlation between ethnicity and social and ‘economic .
disadvantage. The Congress also found that it is in the;national'
interest to expeditiously ameliorate this situation in order
to obtain social and .economic equality and to impriove the
functioning of the national economy. The promotion of minority
business ownership through the use of federal resources (e.g.,
contract awards) was the means chosen by the Congress to effect
these goals. One would be hard pressed to ar